Ha ocHoBy unana 6. ctaB 1. YpenOe o 3actynnuky Peny6nuke CpOuje npen
EBpornickum cynom 3a spyncka mpasa (,,Cayx0enu rimacauk PC*, 6poj 61/06
— mpeuninheH TEKCT) o0jaBibyje ce, Ha CPIICKOM M EHIJIECKOM Je3WKY,
[Tpecyna EBporickor cyaa 3a Jeyjcka mpasa 1o mnpeactasiu 6poj 38435/05
— boapoxuh u Byjun npotus Cpbuje, Koja riacu:

»CABET EBPOIIE
EBPOIICKU CY /] 3A JbYJICKA TIPABA

JIPYT'O OJIEJbEILE

NPEIMET BOAPOXXHWh u BYJUH npotus CPBUJE
(IIpeocmasxa o6p. 38435/05)

[IPECYJIA

CTPA3BYP

23. jyn 2009. ronune

OBa mpecyna he mocratm mpaBOCHa)XHAa Yy OKOJNHOCTUMA MpeaBUleHHM
ynaHoM 44. ctaB 2.Kousennuje.Moryhe cy penakropcke mpoMeHe.



Y npeamery boapoxuh u Byjun nporus Cpouje,

EBporicku cynx 3a Jpyzacka mpasa (Jpyro oxesbeme) 3acenajyhu y Behy y
YHjeM Cy cacTaBy OWIIU:

Francgoise Tulkens, npedceonux,

Irencu Cabral Barreto,

Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovi¢,

Andrés Sajo,

Nona Tsotsoria, cyouje,

u Francoise Elens-Passos, 3amenux cexpemapa Odemwerva,

nocie Behama Ha 3aTBOPEHO] CEAHUIN oApkaHoj 2. jyHa 2009. roqune,

u3puue cienehy mpecymay, Koja je yCBojeHa Ha Taj JlaH:

I[TOCTVYIIAK

1. [Ipeamer je popmupan Ha ocHOBY ipenctaBke (0p. 38435/05), kojy cy
Cyny nognena npotuB JpxaBue 3ajennunie Cpobuja u Llpna ['opa mpema
ywiany 34. KoHBeHIIMj€ 3a 3alITUTY JbYACKUX TMIpaBa U OCHOBHUX ci10001a (y
namseM Tekcty: “KonBenmumja”) nBa npkaBibanuHa Cpbuje, r. XKesbko
boapoxxuh w 1. BrmagucnaB Byjur (y nmamsem Tekcry: “TlogHOcHOIM
npencraBke”), gana 13. oktobpa 2005. rogune. Ox 3. jyna 2006. ronune,
nociie Jlexknmapanuje o HesaBucHoctu Llpae I'ope, CpOuja je uckibydnBa
CTpaHa yroBopHuIa y nocryniuma mnpea Cyaom.

2. TlogHOocwWone TmpeacTaBKe, KOjuMa je TpyKeHa IpaBHa 1momoh,
3actynao je r. B. JlumoBan, anBokar u3 Kukunge. Bnagy JlpxaBHe
3ajennunie Cpouja u Llpra Topa, a, xacuuje, Bramy CpOuje (y mamem
TeKcTy: “Brnana’) 3actymnao je meH 3acTynHuk, r. C. apuh.

3. [NogHOCHOLIM TIpeAICTaBKe Cy TBPAMIIM Jia Cy MoBpeljeHa HmIXoBa mpasa
Ha cl000ay u3pakaBama.

4. Hana 29. aBrycra 2007. roguHe mpencenHuk [Ipyror onesbema je
onnmyuuo na Brnany obasectu o npeacrasiu. [Ipumemyjyhu unan 29. cras 3.
KonBeHnuje, pemmo je 1a OCHOBAHOCT MPECTaBKe pa3MaTpa HCTOBPEMEHO
KaJia ¥ IOMyIITeHOCT.



YUILEHUIE

I. OKOJIHOCTH IIPEJIMETA

5. llomrocwonm mpencraBke cy pohenn 1970. rogune, ogHOCHO 1966.
roauHe u xuBe y Kukunau.

6. IlogHocuonu mnpeacTaBKe Cy HOBMHApU U OWIM Cy 3allOCIE€HH Y
JIOKAJIHUM HeIeJbHUM HOBUHAMA ,, Kukunocke “.

7. IpBu mogHocwmiarn npeacraBke je 9. ampwra 2004. roguHe 00jaBUO
YJlaHaK Y KOM€ KPUTHKY]j€ HEKOJTUKO KPUBUYHHX OCYJIa MPOTUB HETa U JOII
jemHor HOBMHapa 300r KieBere. UnmaHak je MMao HACIOB ,,Mayio cy Hac
Ka3HWIN, KAKBH CMO* M1 Y PETIEBAHTHOM JIeJTy TJIacH KaKo CIEe/IU:

. e he Ham nmyma, mutamo ce. JecMo u M KUKHHACKH CyIEepXHUKOBH, KOjH Y3UMajy
O]l CHpPOMAIIHUX U Jajy Ooratuma? JecMo i MU 0axaTH PACHITHUIM Hapa CBHX rpalaHa
KUKHHJCKOT aTapa, Ila HaM jaJHa paja turaha kazHe 300r yBpemspuBor nmucame? [la mm Hac
je cymmja . K. ... mpebnaro ka3HHO U HUje TN Tpebaro yAoBOJBUTH 3axTeBy aaBokata C. K.
W 3acIyeHo Hac peOHyTH ca 150 xmwpana aquHapa? Ma, HHje i HaM Halll TY)KWIall, KOju
3aCUTYpHO HUje IUIaByIIIa, a 3BIKIE MY ILITPajKaud, MOrao TPRKUTH U BHILIE, jep My je [jor
jeman crybarn y K. HOBMHama] ypymmo yrien CTHIAH JACUEHHjaMa, a HapUIUTO Y
MOCTIeNHUX TOTUHY-/IBE, KaJa jé OHAKO ,,BeIITO* NCIHCA0 OTKa3e CBUM [, |HepamHunmMal, |
1 OMO3UIIMOHApUMa U3 [JTokanHe (padbpuke]? W mita oHa 1a pajie ¥ 0 YeMy Ja Pa3MHIILIba]y
rpahanu koju puHaHCHpajy Hamie jaBHO npeay3ehe? Mory i OHM Jia ce 3anuTajy ¢ KOjuM
MPaBOM MH ITUILIEMO YBPEIJbUBO, 112 HAC KUKHHJICKE CY/Mje MOpajy Kaxmasaru? ... mamo
JIM MPaBO @ CIIOPMMO HALIMM cyrpaljaHuma jKejby 3a MHPHHM YKHBOTOM, 0€3 CTPECHHX
CHTYyalldja M KOjeKaKBHX CYICKHX mpoleca? MMamo Jii Iymry, MUTaMo ce Hariac, u aKo je
nMamo, 11 he HaM, HAKOH IITO CMO NPUPEAWIIN joIll jeqHy 3aBp3namy? Cpam Hac Omto.*

8. Y ucrom m3mamy, APYTU MOJAHOCWIIAIl MPEACTAaBKE je OMO ypeaHUK
CTpaHe IOJ] HaclOBOM ,,3a0aBa®, Koja ce cacTOju OJ aHarpama, Iaja,
VKPIITEHUIIE U XOPOCKOIa. Y TOPHEM JIeTy CTpaHe Ha CPpeIUHH Halla3wiia
ce doTorpaduja TIaByme y TOHEM BEIly, TMOpe] KOje Ce Halla3ho TEKCT,
KOjH, Y PENIEBAHTHOM JIeITy, TJT1aCH KaKO CIIE/IH:

»JPICK u pykoBonctso je mpe Hekn jaH noceTwia jeana miaByma. ToM NPUIMKOM
pamHUIM KOjU Cy INTajKOBAK Cy 3BIDKAANHM 3a IUIaBYOIOM. A OHA Yak HHUje Owia HH
aJBoKar ...“

Ha neBoj ctpanu ¢ororpaduje Hamazmina ce Maidd KBajapar ca Tpu
aHarpama, oJ1 Kojux je npBu 0uo anarpam nmena C. K.

9. Y6p3o mocne objaBpuBama rope HaseaeHor, C. K. je mokpenyo
NpUBAaTHH KPHUBHYHHM TIIOCTyHaK 300T yBpene MPOTHB TMOAHOCHIIAIA
npezacTaBke koa OnmruHCKor cyaa y Kukunam.

10. Cyn je 14. dedpyapa 2005. ronuHe OCy MO TIOTHOCHOIIE MTPEICTABKE
3a yBpemy. CBakor ol kuX CyJ je HoBYaHo kazHuo ca 12.000 gunapa (PC/,



npubimxHo 150 eBpa), HanoxuBmM UM Ja 3ajenHo miare C. K. Jour 16.000
nuHapa (nmpubmmxao 200 eBpa) Ha IME TPOIIKOBA IMTOCTYIIKA.

11. IIpBocTenenu cyn je y mpecyau IepHHUCA0 YBpEAy Kao W3jaBy WU
paamy Koja 00jeKTUBHO TIOHIKaBa ofpel)eHor TojeInHIa, peacTaBsbajyhn
HaraJ Ha BEeroBy WM mweHy vacT. [lotephyjyhu na je C. K. jaBHa nuuHOCT,
cyn je o0jacHMo na mpema jgomahem 3akoHy paama y BHIY IIaje HHje
KPMBHUYHU JIEJIO Y OHOj MEPH y KOjOj Ta IIaia He MpeBa3uia3u MPUXBATIbUBE
rpaHMIle ¥ HE TIOCTaHe yBpeasbuBa. [IOAHOCHOIM MPEICTaBKE Cy MOpPAIH
sHatu fa C. K. cMarpa \uxoBe WiaHKe YBPEAJbUBUM, MOLITO CY TPETXOAHO
ocyhern 30or ymorpebe WCTHX wm3pa3a NMpoTuB mera. Cynm je moceOHO
NPUMETHO YHILEHHILy Ja Cy IIOJHOCHOLM TIPEICTaBKEe HEKOJIHMKO IIyTa
cnomenyian C. K. OUpEeKTHO WM HMHIAMPEKTHO HAa HEKOJIUKO PA3IUIUTHX
CTpaHa WCTUX HOBMHA, M 3akybyuno naa je C. K. mokazao ma cy ra TH
TEKCTOBU Bpehanu TuMe MmTOo je MOKpEeHYO MPUBATHU KPUBUYHU TOCTYIAK.
Cyn je moceOHO yTBpAMO cienehe:

,,/13 OBaKBOT IHCama OKPUBJHECHHUX NPOM3JIa3H HaMepa OMAJIOBAKaBamba NPUBATHOT
tyxwuona [C. K.]. OBo crora mito je cacBuM jacHO Jia Cy OKPUBJbCHH, HA Pa3INYNTe HAUYHHE
M KpO3 paziuuute pyOpuKe [HOBMHA], YNOpEIWJIM NPHBATHOI TYKHOLA Ca YKEHCKOM
ocoboM, a TakBo mopeheme je o 00jeKTUBHOM CXBaTamy CpPEeIUHE yBpeasbuBo. Hanme, y
HallleM MEHTAIUTETY je YBPeIJbMBO (PeMUHHM3MPAE MYIIKapla, a BHLEBH O IUIaBYILIH
HHCY HU MaJIO JIACKABH, jep MPEACTaBIbajy MIABYIIE KA0 TIyIe 0co0e U3BPrHYTE MOACMEXY
OKOJIuHe.*

12. OxpyxHu cyn y 3pemaHuHy je 1o >xamoum 4. maja 2005. romgune
MOTBP/IMO MIPBOCTEIIEHY MPECYy U FbeHO 00pa3IoKemheE.

II. PEJIEBAHTHO JOMARE ITPABO

13. PeneBantne oapenbe YcraBa Pemyb6muke Cp6uje uz 2006. ronune
(o6jaBiben y Ciy6eHoM rinacHuky Pemy6nuke Cpouje — Ca. nmuct PC, 6poj
98/06) rimace Kako CJICIH:

Ygan 170.

»YCTaBHa kajba ce MOXE H3jaBUTH NPOTHB IMOjeJIMHAYHUX aKaTta WIN palbh
JIp>KaBHUX OpraHa WM OpraHM3allija KojuMa cy IOBepeHa jaBHa oBiamhema, a KojuMma ce
nospelyyjy mwim yckpahyjy JbyJcka Wi MamHHCKA IpaBa M ci100ojie 3ajeMueHe YcTaBoMm,
aKo Cy UCLPIUbEHA HJIM HUCY NpelBul)eHa Apyra NpaBHa CPeICTBA 33 FBUXOBY 3aIITHUTY.

14. Kpuuunu 3axon Pemy6nmuke Cp6uje (o6jaBmen y Ci. rimacauky PC
op. 26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89, 42/89, 21/90,
16/90, 49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02, 11/02, 80/02, 39/03
1 67/03), y penieBaHTHOM JIENTy, TJIaCH KaKO CIICITH:

Yaan 93.



,»1. Ko yBpenu npyror, kazHuhe ce HOB4aHOM Ka3HOM HJIM 3aTBOPOM JIO TPU MeceLa.

2. AKo je 1eso U3 cTaBa 1. OBOT WiaHa YYHELEHO IyTEM IITaMIIE, Pajirja, TEIECBU3H]E,
JPYTUX CPeCTaBa jaBHOT HHPOPMHUCAba U KOMYHHIMPamka WK CIIMYHUX CPEACTABA UK
Ha jABHOM CKYIly, YUMHMJIAIl hie ce Ka3HMTH HOBYAHOM Ka3HOM MJIM 3aTBOPOM IO ILECT
Mecenu.

Yuaan 96.

»l. ... Hehe ce ka3HuTh... [KO] ... ce YBpPEmIJBMBO HW3pa3d O IPyroMe y HAYIHOM,
KIbIDKEBHOM WJIM YMETHHYKOM JIey, 030MJbHOj KPUTHUIIH, BPIUEHY CIIyKOeHEe ITyXKHOCTH,
HOBMHAPCKOT II03MBA, IOJUTHYKE WIM APYre NPYIUTBEHE AENATHOCTH, ONOpaHH HEKOT
ImpaBa WM NPpU 3alITUTH OIpaBAaHUX MHTEPECA, aKO U3 HaUWHA HU3paKaBamkba WKW APYTrUux
OKOJIHOCTH IIPOM3MJIA3H Jja TO HUj€ YUHEEHO Y HAMEPU OMAaIOBaXKaBamba.

2.V cinydajeBMMa U3 TOPHET TEKCTA, ... [TyXKeHH] ... ce Hehe Ka3HUTH KO 3a JPYyror H3HOCH
WJIM TIPOHOCH [1a j€ YYUHUO KPUBHYHO JIEJIO 33 KOje C€ TOHU I10 CIIYKOCHO] Iy)KHOCTH HaKO
HE TOCTOjU NPaBOCHAKHA IPECyAa ... aKo JIOKaXE Ja jé MMao OCHOBAHOI pasjora Ja
MOBEpyje y UCTHHUTOCT ... [THX TBpAKHU] ...

15. PeneantHe oapende OCHOBHOT KPHUBHYHOT 3akoHa (00jaBJbeH y
,»Cayxbenom  mucry  Coumjamuctuuke  DenepatuBHe  PemyOmmke
Jyrocnasuje* — Cn. muct COPJ — Op. 44/76, 36/77, 34/84, 37/84, 74/87,
57/89, 3/90, 38/90, 45/90, 54/90, Cnyx6enu nmuct CaBe3ne PemyOunuke
JyrocnaBuje — Ci. muct CPJ — 6p. 35/92, 37/93, 24/94, 61/01 u Ci1. rmacHuK
PC 6poj 39/03) npensubajy cnenehe:

Yaan 39.

»oees 3. AKO CE HOBYAHA Ka3HA HE MOKE HAILIATUTH, cy. he je u3BpIMTH Tako wWTo he 3a
cBakux 200 quHapa HOBUAHE Ka3HE OJPEANTH jelaH JaH 3aTBOpa, C TUM Jia 3aTBOP HE MOXKe
OHUTH Iy)KU OJ] LIECT MECEIH.

4. Axo ocyheHu ucrulatH camMo Jeo HOBYaHE KasHe, OocTarak he ce cpa3MepHO

NPETBOPUTH Yy 3aTBOpP, a ako ocyheHn [HakHaZHO| WCIUIATH OCTaTaK HOBYAHE KasHe,
u3BplIewke 3aTBopa he ce odycraBuTu.

ITPABO

I HABOJHA TTIOBPEJIA YJIAHA 10. KOHBEHIIUJE

16. TlogHOCHOIM MPEACTABKE Cy CE KAIWIN Ja je ToBpeeHO HHXOBO
npaBo Ha CJI000y M3pakaBama, cynpoTHOo wiaHy 10. KoHBeHiuje, Koju y
pEJIEBAaHTHOM JIEITy TJIACH KaKO CIEIH:

»l. CBako MMa mpaBo Ha cjobomy wu3paxkaBama. OBO MpaBo YKIbydyje ciobomy
HOCEI0Bamka CONCTBEHOI MUIIJBEHA, IPUMakbha M CaollITaBamka HHpopMaLuja u uneja 6es



Melllamka jaBHE BIacTH M 0e3 o03upa Ha rpanuie. OBaj wiaH He cHpedaBa JpsKaBe Ja
3axXTeBajy J103BOJIE 3a PaJl TEJIEBU3H]CKUX, Palio 1 OMOCKOIICKUX Tpeny3eha.

2. [MomTo kopumheme 0BUX 100042 MOBJIAYH 32 COOOM Ty>KHOCTH M OATOBOPHOCTH, OHO
ce MOXE IOABPTHYTH (OPMAIHOCTHMA, YCIOBHMA, OrpaHHYCIH-HMAa WM Ka3Hama
HPONMCAaHNUM 3aKOHOM M HEONXOIHHMM Y AEMOKPATCKOM JIPYLITBY .... PaIM 3aIUTHTE yriena
WK TpaBa JpPyTux ...

A. lonymITeHocT

17. Bnana je mo3Bana Cyz a ondary npeacTaBky 300T HEUCIPIJbEHOCTH
noMmahux mpaBHHX cpencraBa. OHa je TOCEOHO HM3HENA J1a TOJHOCHOIN
MpeACTaBKEe HUCY TOJHENW a0y YcTaBHOM cyay mpema uiany 170.
VYcrasa Cpouje.

18. IlogHOCHOIM MpEACTaBKE Cy Ta] apTyMEHT OCIIOPHIIH, TBpaehu aa ce
yCTaBHa jkallda HE MOXE CMaTpaTd MpaBHUM CPEICTBOM KoOje ce Mopa
yIOTpeOUTH, TOMITO je YCTaBHU Cya MoYeo Ja paau Tek kpajem 2007.
rOIMHE, a OHU Cy CBOjy mpeacTtaBky noanenu Cyny 2005. ronune.

19. Cyn je Beh yTBpAMO 1a 0BO IPABHO CPEJICTBO YCTABHOT KapakTepa He
MOXE J1a Ce CMarpa JeIOTBOPHUM Yy CMHUCIY HErOBE yTBpheHe CyIcke
npakce npema unany 35. ctaB 1. Kousenmuje (Buaeru [{eemxosuh npomus
Cpouje, 6poj 17271/04, ctaB 42., 10. jyn 2008. rogune), 6ap y Be3u ca
npeacTaBkama Koje cy My nojanere npe 24. Hoemopa 2007. ronune. OH He
HaJTa3u HUjelaH Pa3yior J1a OJCTYMH OJ TOT 3aKJbydKa Y OBOM IMPEAMETY U
300r Tora oa6uja mpumen0y Braze.

20. Cyn nasbe mpumehyje 1a mpeacTaBKa HHje OYMTIICTHO HEOCHOBAHA y
cmucny wiana 35. craB 3. Konsenmmje. OH, Takohe, nmpumehyje na Huje
HEJOMyIITEeHa HU MO KOM OCHOBY. IIpema Tome, OoHa ce Mopa IpOTJIaCUTH
JIOTTYIIITEHOM.

B. OcHoBanoct

1. Apeymenmu koje je Braoa uznena

21. Brnaga je u3Hena jAa je Taj WwiaHak jelaH U3 CepHje WiaHaka Koje cy
MOJHOCHOITM TIpeacTaBke oOjaBuiu y Besw ca C. K. ¥V Be3u ca meropum
cajpxajeM, Brmama je um3Hena na ,nopeheme Mylikapama ca jKeHama,
HAapOYMTO IUIaByIIaMa, TMpEJCTaB/ba HamajJ Ha JHYHU HMHTETPUTET M
JOCTOJaHCTBO MYyIIKapana, mpema npeosialyjyheMm cxBaramy IpyIITBEHE
cpenune Tyxene“. Tume cy MNOIHOCHOUM TPEACTABKE MNPEKOPAYMIN
rpanune no3BosbeHe kputuke C. K. m nmomahu cynoBu cy wucmpaBHO
YTBPAWIH Ja j€ Je3UK KOPUIITNEH y WIAHKY MPBOT MOJIHOCHOIIA MPECTaBKe,
Ka0 W Yy aHarpamy JApyror MOJHOCHOLA MpPEACTaBKe OHO YBpEIJbUB U
mretan 3a yriuen C. K. IllrtaBuie, momro y TEKCTOBMMA IMOJHOCHJIAIIA



npeJcTaBKe HUje OWJIO OMIUTEr MHTEpeca, HHUXOBAa MCKJbY4YHBa Hamepa je
owna na yspene C. K.

22. CynpotHo aomahuMm cynoBuma, Biaga Huje oxapakrepucana C. K.
Ka0 jaBHY JIMYHOCT, M3HEBIIH JIa j¢ OH caMO OWO JO0OpO MO3HATH aIBOKAT
CTaHOBHMIIMMa Major rpaga Kukunae. Mehyrtum, ¢ 063upom Ha nocebGaH
M0JI0Ka] a/JIBOKaTa y OCTBapuBamy Npasie, Bmama je TBpawia nma je Omino
HEOIXOJHO Ja ce MOAHOCHOLM NpeACTaBKe KPUBUYHO roHe 300r Bpehama
C. K., momro OuW pmajbu YBpPEMJbHBU WIAHIIM TIPOTHUB HhEra MOTJIHU
OTPaHHYUTHU HETOB U300p O] CTpaHe KiIHjeHara y OynyhuM ciydajeBuma.

2. Tepomwe noonocunraya npedcmaske

23. TlomHOCHOIM TMPEICTaBKE Cy M3HEIH 1a cy W joMahu CynoBH U
Brnana morpemHo pasymenu npeaMmer muxoBor nucama. Hamme, C. K. je
3acTynmao JUpEeKTopa BelHWKe JokanHe ((abpuke Koja je Tmocrana
WHCOJIBEHTHA. Y TPBOM TEKCTY KOjH Cy MOJHOCHOIN TPEJCTaBKE 00jaBUIH
C THM Yy BE€3U, OHHM Cy HaBelH Ja Cy (HaOpWUKH paHUIM 3BIDKIATH YUM
BUze pykoBonacTBo 3ajenHo ca C. K., ,mako oH Huje ruraByma®“. OHH Cy
TUME OKeJIeJM Ja Ha IIaJbuBU HAYMH H3HECY O030MJbHA TIHTama
He3anocieHoctn  (abpuukux panHuka. M3 momHecaka moOAHOCHIIAIA
NpeJCTaBKe MPOU3Ia3H, MAKO HHUCY Jald HHUKaKBa JIOKyMEHTa Ja TO
notkperne, na je C. K. mokpeHyo jenaH winm BUIE KPUBUYHHUX IMOCTYIIaKa
NPOTHB HUX Y BE3M Ca OBHUM NPBHM TEKCTOM U Ja cy jaomahu cymoBu
OCYMJIH TTOJTHOCHOILIE TIPEACTABKE 32 YBpPEY.

24. TlomHOCHOLIM TIPENICTABKE Cy JaJbe TBPAWIM Ja je MPEIMET TEeKCTOBa
KOjH j€ MMao 3a TOCJIEHITY FbUXOBY OCY/y, OMO CaTUpUYHA KPUTHKA CYI0BA
300T W3pHUllakba aNCypAHUX KPUBUYHUX CaHKIMja HOBUHApUMA, a OHU CY
caMo JKeJIeNIM JIa IPOBOIMPAjy PEaKIlje jaBHOCTH Ha eKOHOMCKe forahaje y
HbUXOBOM Tpajy.

25. Haj3an, mMOMHOCHOLM TMPEACTaBKE Cy C€ CIOXKHUIU ca goMahum
cymouMa aa je C. K. jaBHa JTUYHOCT W J1a HEroB Tpar NPHXBaTIHHBE
KpHUTHKE 300T Tora Tpeba na Oy/Je BUIIN HEro HEKOT MPUBATHOT I10jeANHIIA.
TayHo je nma je oH OMO mMO3HAT camoO cTaHOBHUIIMMA KukuHzAe amm, ¢
003MpoM J1a Cy HOBHWHE KOje Ccy o0jaBuie Te WiIaHKe, Takole, JokalHe,
1ojaM ,,jJaBHE JIMYHOCTH * Tpeba TYMAauUTH CXOJTHO TOME.

3. Oyena Cyoa

(a) ,,IIponucano 3akoHOM“

26. HecriopHo je ma je ocyna TOJHOCHJAIAa TMPEICTAaBKE 3a YBpPEIy
IpeJCcTaBbaia ,,Melame y BIUXOBO IMPAaBO Ha CI000Ay M3paXkaBama U Ja
je ,,IponucaHa 3aKkoHOM * mpema uiany 93. KpuBuuHOT 3aKOHHKA KaKo j& OH
IJIACHO y 1aTOM TPEHYTKY (BUAETHU CTaB 14. y TOpHEM TEKCTY).



(0) ,,JleruTUMHHU UIB

27. Takole je omniuTe MMO3HATO J]a jé OBO MEILAkE y MpaBa MOAHOCHIIAIA
NPEJCTaBKEe TEXHIIO JISTUTUMHOM IMJbY 3aIITUTE IpaBa JAPYTror, Haume
yraena C. K. OHo mTo ocTaje fa ce yTBpAM je Ja JId je TO Mellambe OUIIo
“HEOINXOHO Y IEMOKPATCKOM JPYIITBY ‘.

(B) ,,HeonxoaHo y AeMOKPATCKOM APYLUITBY*

28. Cyn moaceha na ciobona u3pakaBama, IpeaBuleHa ctaBoM 1. diaHa
10., mpencraBsba jegaH OJf CYIITUHCKAX OCHOBA JEMOKPATCKOT IPYIITBA.
[Ipema craBy 2., OHa Ba)Ku HE camo 3a ,,uHpopManuje’ wi ,,uaeje Koje cy
MOXKEeJbHE MJIM C€ CMaTpajy HeyBpelJbuBUM, Beh W 3a oHe koje Bpehajy,
IIOKUPAjy WIH Y3HEMUpPaBajy (BUIAETH, Mel)ly MHOTUM JIPYTUM ayTOPUTETA,
Jlenojuh npomus Cpoéuje, 6poj 13909/05, cras 73., 6. mHoBemOap 2007.
roquae u Quaunosuh npomus Cpouje, Opoj 27935/05, craB 53., 20.
HoBeMOap 2007. rogune).

29. Cyn Harmamaba OWTHY (QYHKIHM]y KOJy IITaMIia BpIIH Yy
JNeMOKpaTcKoM JpymTBy. Mako mrtamma He cMe Aa mpekopaun oxapehene
rpaHwmIle, TOCEOHO Y BE3H ca yIIIeJOM U paBUMa JPYTHX, HheHa TYKHOCT je
YOPKOC TOME Ja CaolIlTaBa — HAa HA4YWH JOCJIeNaH HKEeHUM obOaBe3ama U
OJITOBOPHOCTHMA — WH(OpMaIMje W Hleje O CBUM IHUTamHMa Of jaBHOT
uHtepeca. HoBunapcka cinobona, Takohe, mokpua moryhe mosmBame Ha
oapeheHu CcTeneH npeTepuBama, WK 4Yak Ha mpoBokaiujy (Buaetu Dalban
npomus Pymynuje [BB], 6poj 28114/95, craB 49., ECHR 1999-VI).

30. Hanwonamuu opraHm Ha MPBOM MECTY MOpajy Ja MPOICHE Ja JIHU
nocroju ,,ropyha apymTBeHa moTpeba”“ na ce ciaoboja uU3pakaBamba
OTPaHWYH H, JIa IPUIMKOM Te€ IMPOIEeHe, OHM UMajy oxapeheHu mpocrtop 3a
cnoboauy nponeny (Bunetu Lindon, Otchakovsky-Laurens u July npomues
Dpanyycke [BB], 6poj 21279/02 u 36448702, cra 45., ECHR 2007- ...). ¥
npeaMeTHMa Y BE3U ca MITaMIIOM, IIPOCTOP 3a CI000THY MPOIICHY JIpKaBe je
OTPaHWYECH HMHTEPECOM JIEMOKDATCKOT IpYyIITBA Ja 00e30emu W OapiKaBa
cnobonny mrammy. 3amatak Cyaa y cropoBohemy meroBe (yHKIHje
HA/I30pa je /1a Ha Mellamke Ha KOoje Ce XKallu Tie/la y CBETIy ImpeaMera Kao
[EIMHE W YTBP/H J1a JTU Cy Pa3lio3n KOje Cy HAI[MOHATHHU OPTaHU HaBEIU Ja
Ou Ta ompaBaIH ,,pEICBAaHTHU W JOBOJbHM® (Bumetu Vogt npomus
Hemauxe, nipecyna ox 26. centembOpa 1995. rogune, cepuja A 6poj 323,
ctp. 25 — 26., craB 52.; Jerusalem npomus Aycmpuje, 6poj 26958/95, cras
33., ECHR 2001-II).

31. ¥V npenmerHom cay4ajy, Cyn mnpumehyje CIOXKEHY YHUHBEHUYHY
no3aauHy oaHoca mojgHocuoua mpenactaBke ca C. K. u pasHe KpuBHuYHE
MOCTYTKE, KOju Cy KacHHUje BoheHn. OBO je, yIpKOC OOMMY MpeaMeTHE
NpeJCTaBKe OTrPaHMYCHO Ha OCydy IMOJHOCHJANa IpeacTaBke of 14.
bebpyapa 2005. ronune.

32. Cyn npBo mpumehyje a je IpBU MOAHOCHIIAI] MIPEJCTaBKE y CBOM
TekcTy uMmIuuimuTHO yrnopenuno C. K. ca mmaBymomM M, UpOHHYHO, BeoMa



KPUTHUKOBAO HErOBE MPETXOAHE OCyZe oA cTpaHe JoMahux cynosa. Tekct
ce, mehytum, kaga ce uyMTa Kao LENWHA, HE MOXE pa3syMeTH Kao
npous3BosbHa nuyHa yBpena C. K. Beh mpe kao rerepaiHo HeomoOpaBame
mpakce nomMahux cyoBa Ja KaXmaBajy ClI000y M3pa)kaBarkba HOBHHApA.
Taxo je mpBU MOAHOCHIIALl TOCTAaBUO BAXXHO MUTAHk-E O/ OMIITEr MHTEpeca,
KOje OH CMaTpa BaXHUM 3a JPYUITBO y LEJIWHU W OTBOPEHHM 3a jaBHY
pacnipaBy. CxonHo ycrasbeHo] npakcu Cyna, MOCTOjM Majld HpPOCTOp 3a
OTpaHWYCHa PACIpaBe O MHUTAKUMa Off jaBHOT MHTepeca mpema wiany 10.
ctaB 2. KouBenuyje. (Bunetu Nilsen u Johnsen npomue Hopeewxe [BB],
Opoj 23118/93, ctar 46., ECHR 2001-VIII).

33. ¥V Be3u ca JOpyruM MOAHOCHOLIEM MpPEJCTaBKe, OH je IMOCTaBHO
anarpam umena C. K. y 6musunn gotorpaduje mnaBymnie u nparehu Tekcr, y
kome Huje m3puuuro cnomenyo C. K., anm je Tekct cagpxao oxapehene
aly3uje Ha mera (BUAETH cTaB 8. y TOpmeM TekcrTy). Lleo Tekct mpyror
MOJHOCHOIIA TPEJICTaBKe, KOjU je MIaJbHBOT cajpxkaja M 00jaBJbeH je y
HOBHMHCKOM CTYIIIY ,,3a0aBa‘“, HE MOXe ce, o Mulbewky Cyna, pazymeTu
Jpyradydje Hero Kao Iiaja, a He Kao JUPEKTHA H3jaBa ca MaJUIMO3HUM
beM Ja yBpeau nocrojanctso C. K.

34. YV Be3u ca muramem ga au ce C. K. mMoxe cmarpatu jaBHOM
muanonthy, Cyn nojceha fa je IpUBAaTHO JIMIIE U3JI0KEHO jaBHOj KPUTHITU
Kaja yhe Ha clueHy jaBHe pacmpase (BunetH Jerusalem npomus Aycmpuje,
[UTUPAH Y TOPHEM TEKCTY, CT. 38 - 39). ¥ KOHKpETHOM MpeIMEeTy, CTpaHe
cy ce cinoxuie aa je C. K., koju je 610 afBoKaT, MpeICTaBbao PyKOBOACTBO
¢dabpuke y BHCOKO MPO(HIMCAHOM CIIy4ajy CTedaja, Ima je Tako I0CTao
no6po mo3Hata JauyHOCT y Tpany Kukunmu. C o03upoM ga cy wiaHIM
o0jaBJbeHM Yy TpaAJACKUM JIOKagHMUM HoBUHama, Cyn mpuxsara
kBanudukanujy qomahux cynora na je C. K. jaBaa immunoct. C. K. je ymao
Ha CIICHy jaBHE paclipaBe u, IpeMa ToMme, TpeOayo je Ja MMa BUIIM Tpar
TOJICpaHIINj€ MPEMa CBaKOj lheMYy YCMEPEHO] KPUTHIIH.

35. Cyna nasee Mopa Ja pa3MOTpH Ja JU Cy pas3lio3u Koje cy aomahu
CYJIOBH HaBEIM IpPU OCYIH IOJHOCWIALA NPEACTAaBKE ,,pEIEBAHTHU MU
JOBOJBHM' J1a ONpaBJajy Memlame 10 Kor je pouwio. Cya je 3aTedeH NpBUM
aprymMmeHToM jaoMahux cymoBa ¢ TMUM y Be3H, IITO je KacHWje W Brana
NOTBpAWIA, a nopeheme oapacior MylIkapia ca IUIaByIIOM Ipe/CTaBiba
HamaJ Ha MHTETPUTET M JOCTOjaHCTBO Mymikapaua. llltaBume, nomahu
OpraHu Cy cMmaTpald fAa je TakBo mopeheme 00jeKTUBHO YBpPEIJHHBO Y
BUxoBoM JpymTBy. Mehyrum, Cyna cmarpa na je Taj apryMeHT
HeaJIeKBaTaH U HEMPUXBATIbUB.

36. [Ipyro, nomahu Cy/10BU Cy MPOTYMAUYUJIN YBPEIAJBHBOM YHEHCHUITY Ja
cy nojgHocuouy mnpexacraske cnoMmenyinu C. K. y pa3sHuM nenoBuma ucTor
n3namba HoBuHA. CyJ| ce, OeT, HU ca OBUM HE MOXE CIOXUTH. TeKcToBH
NOJHOCWIJIAIA TPEJICTaBKE Cy OYMIVIEAHO CaapXKajiu ojpeheHu creneH
MOJCMEBaka AIN CE, y OKOJHOCTHUMA IIpeIMeTa, HUCY MOIJIM CMaTpaTH
YBpEIUBMBHM Jla OM OMJia MOTpeOHa OIITpa CAHKIIMja KPUBUYHE OCY/E.



37. Tpehe, npumeruBum na je C. K. Beh nokazao yBpeasbuBy mpupomy
TEKCTOBA TOAHOCHOIA MPEJCTaBKE THME INTO j€ MPOTHB HUX MOKPEHYO
NOCTynaK, aoMahu CyJIOBM Cy HMIUTMIMTHO NPOTJIACHIM Jia je CBaka
ol0paHa MoIHOCHIIaIa TpeACcTaBKe 0€3 MKaKBOT MPAKTHYHOT e(eKTa.

38. C o63upom Ha rope HaBezieHo, CyJl cMaTpa Jja He MOCTOjH ,,ropyha
JpyIITBEHA 1MoTpeda™ 1a ce orpaHuyM cio0o0a u3pakaBama MOJHOCHIIAIA
Ipe/CTaBKe, Kao W Ja pas3lio3u Koje Cy JnoMahu CyJqOBHM HW3HENH HHCY
peNieBaHTHU HU JJOBOJHHH Ja OTIPAB/Ajy TO MEIIamke.

39. Hajzax, Cyn monceha na cy, mpu oLeHH Cpa3MEpPHOCTH Mellama,
pUpoJIa M 030MJBHOCT opeheHnX Ka3Hu, Takohe, pakTopu Koju ce Mopajy
y3etn y o03up (Bumetn Cumpana u Mazare npomue Pymynuje, 0poj
33348/96, 17. neuembap 2004. romune, ct. 111 — 124.; Sokolowski npomue
Iloscke, 6poj 75955/01, ctaB 51, 29. mapt 2005. rogune). C TUM y Be3w,
Cyn uctude na mpubOeraBame KPHUBHYHOM TOMCHY HOBHHApa 332 W3HETE
yBpene koje mokpehy murama o jaBHOT 3HA4aja, Kao IITO Cy OBE Yy
NpeIMETHOM CiydYajy, Tpeba cmarpaTH cpasMepHHM CaMO Y BeoMa
M3y3eTHUM OKOJHOCTMMa KOje MOApa3yMeBajy Hajo30WMJbHUjU Hamaja Ha
nmpaBa ToOjequHIa (BUACTH, V3 o002oeapajyhe uszmene, Azevedo npomus
Ilopmyzana, 6poj 20620/04, craB 33., 27. mapt 2008. ronune). Cmarparu
npyraydje OW HOBMHApEe 3alllalliiio Yy HUXOBOM JONPUHOCY jaBHO]
pacmpaBd O MHTambHMa KOja YTHUY Ha JKMBOT 3aje[JHHLEC W, YOIIITEHH]E,
YTPO3UJIO IITAMITy y BPIICHY HEHE BaXKHE yIIOTE ,,jaBHOT yyBapa“ (,,public
watchdog”).

40. Y mpenMeTHOM cllydajy, Mopa ce y3eTH Yy 003up UYWI-CHUIA Ja
NOJHOCHOLIY MPEACTaBKEe HUCY OMIIM CaMo TMOJIBPTHYTH KPUBHYHO] OCY.H,
Beh u J1a ce HOBYaHA Ka3Ha Koja MM je oapeheHa, y ciiydajy HeH3BpIICHA,
MOTJIa 3aMEHHUTH 3aTBOPOM O] IIE3JIeCeT JaHa (BHICTH CTaB 15. y ropmem
TEKCTY).

41. T'ope HaBeneHa pa3Marpama Cy JgoBosbHa na Cyna 3ak/bydyu na je
MeIlamke y MpaBo MOJHOCKIIALA MTPEJICTABKE Ha CI000AY M3pakaBama OUIIO
y TIOTITYHOCTH HecpazMepHo. CXOHO ToMe, AOILIO je 10 moBpese wiana 10.
Konseniyje.

II TIPUMEHA YJIAHA 41. KOHBEHIIMJE
42. YUnau 41. KonBenyje npeasuha:

»Kana Cyx yrBpau npekpiaj KoHBeHIMje MM IPOTOKOJIA Y3 Y, 8 YHYTpAIlhe
paBo Bucoke

CTpaHe YrOBOpHHUIIE Y THTamy oMoryhaBa camo aenumuuny oamrery, Cyn he, ako
je 1o

NOTPeOHO, PYKUTH PAaBUYHO 33]J0BOJbEH-E OLITeheHoj cTpaHy.

43. TlogHOCHOIM TIPEICTaBKEe HUCY TPAXKUJIM HAKHATY 32 HEMaTepUjaTHy
Wiy Matepujanny mrety. [Ipema tome, Cyn UM He 10/1eJbyj€ HaKHATy.



44. MelhyTrM, TIOJHOCHOLIM TIPEACTaBKE, KOjUMa je TpyKeHa MpaBHA
nmoMoh, TpaXWiIH Cy HaKHaJy TPOIIKOBa Koje cy mmanu mpex Cymom.
MebhyTum, oHU HHUCY cnielMDUIIUPATH CBOj 3aXTEB KAKO CE TO TPaXH ImpemMa
[IpaBuny 60 IlocnoBHuka Cyna. Cxomno tome, Cyn uM He JojeJbyje
HAKHAJy Y OBOM JICITy.

N3 I'OPE HABEJIEHUX PA3JIOT'A, CY JEAHOI'JTIACHO

1. Ilpoenawasa NpencTaBKy JOMYIITCHOM,
2. Vmephyje na je nonuio no nmospenae wiana 10. Koupernmuje,
3. OoObuja 3axTeB MOJHOCUIIAIA MTPEIICTABKE 32 HAKHAY TPOIIKOBA.

CacTaBJb€HO Ha €HIJIECKOM j€3UKYy U JOCTaBJbEHO Y MHUCaHO] popmu 23.

JyHa 2009. rogune y cknany ca [IpaBunom 77 ct1. 2. u 3. [locnoBuuka Cyga.

Francoise Elens-Passos Frangoise Tulkens,
3amenux cexpemapa Ooemerva, Ilpeoceonux
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In the case of Bodrozi¢ and Vujin v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Frangoise Tulkens, President,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovi¢,
Andras Sajo,
Nona Tsotsoria, judges,
and Frangoise Elens-Passos, Deputy Section Registrar,
Having deliberated in private on 2 June 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 38435/05) lodged with the Court
against the State Union of Serbia and Montenegro under Article 34 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (“the Convention”)
by two Serbian nationals, Mr Zeljko Bodrozi¢ and Mr Vladislav Vujin (“the
applicants™), on 13 October 2005. From 3 June 2006, following Montenegro's
declaration of independence, Serbia remained the sole respondent in the proceedings
before the Court.

2. The applicants, who had been granted legal aid, were represented by Mr V.
Lipovan, a lawyer practising in Kikinda. The Government of the State Union of
Serbia and Montenegro and, subsequently, the Government of Serbia (“the
Government”) were represented by their Agent, Mr S. Caric.

3. The applicants alleged a violation of their right to freedom of expression.

4. On 29 August 2007 the President of the Second Section decided to give notice
of the application to the Government. It was also decided to examine the merits of the
application at the same time as its admissibility (Article 29 § 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicants were born in 1970 and 1966 respectively and live in Kikinda.

6. The applicants are journalists and were employed by the local weekly
newspaper Kikindske.

7. On 9 April 2004 the first applicant published an article criticising several
criminal convictions he and another journalist had incurred for defamation. The article
was entitled 'They have not punished us much for what we are' ('"Malo su nas kaznili,
kakvi smo') and, in so far as relevant, read as follows:

“Where will our souls go, we wonder. Are we Superhiks [the most prominent villain from the
'Alan Ford' comic book] of Kikinda, who take from the poor and give to the rich? Are we arrogant
spendthrifts who waste money belonging to all Kikinda citizens, so that poor people have to pay
our fines for offensive writing? Has the judge D.K.... punished us too mildly and shouldn't he



have satisfied the request of the lawyer S.K. and deservedly ripped us off to the tune of 150,000
dinars? But couldn't our prosecutor, who is surely not a blonde, but is being whistled at by
workers on strike, have asked for more, since [another column in the K. newspaper] ruined his
reputation acquired over decades, and in particular over the past year or two, when he so 'skilfully’
drafted dismissals to all the ['lnon-workers['] and the opposition from [a local factory]? And what
should the citizens who finance our public company do and think? Could they also wonder who
gave us the right to write insulting texts so that the judges of Kikinda must punish us?... Do we
have the right to deny that people are tired of such a behaviour of ours...? Do we have the right to
deny our fellow citizens their wish for a quiet life, free of stress and various court proceedings?
Do we have a soul, we wonder out loud, and if we do, where will it go after we've prepared
another scandal? We should be ashamed of ourselves.”

8. In the same issue, the second applicant was the editor of the page entitled
'Amusement’, consisting of anagrams, jokes, a crossword and a horoscope. In the top
middle section of the page there was a photo of a blonde woman in her underwear,
next to which there was a text, which, in its relevant part, read as follows:

“JPICK and the manager were visited by a blonde the other day. For that occasion the blonde
was whistled at by the workers who were not on strike. And she wasn't even a lawyer...”

On the left of the photograph, there was a small box containing three anagrams, the
first of which was an anagram of S.K.'s name.

9. Shortly after publication of the above, S.K. instituted private criminal
proceedings for insult against the applicants in the Kikinda Municipal Court.

10. On 14 February 2005 the court convicted the applicants of insult. The court
fined each of them 12,000 dinars (RSD, approximately EUR 150), ordering them
jointly to pay S.K. another RSD 16,000 (approximately EUR 200) in respect of the
costs of the proceedings.

11. In its judgment, the first-instance court defined insult as a statement or an
action objectively humiliating to a certain individual, constituting an attack on his or
her honour. Acknowledging that S.K. was a public figure, the court explained that
under domestic law an action done by way of a joke was not a criminal offence as
long as that joke did not overstep acceptable boundaries and become insulting. The
applicants must have known that S.K. considered their articles insulting, since they
had previously been convicted of using identical terms about him. The court took
particular note of the fact that the applicants mentioned S.K. directly and indirectly on
several different pages of the same newspaper, and concluded that S.K. had proved
that those texts had insulted him just by instituting the private criminal proceedings.
In particular, the court held as follows:

“Such writing by the defendants demonstrates the intention to demean the private prosecutor
[S.K.]. This is so because it is clear that the defendants, in different ways and in different sections
[of the newspaper], compared the private prosecutor to a female, which comparison is objectively
insulting in society. Namely, in our mentality it is insulting to feminise a man, and jokes about
blondes are not in the least flattering, because they portray blondes as stupid people subject to
mockery.”

12. On appeal, on 4 May 2005 the Zrenjanin District Court upheld the first-
instance judgment and its reasoning.

II. RELEVANT DOMESTIC LAW

13. The relevant provisions of the Constitution of the Republic of Serbia 2006
(Ustav Republike Srbije; published in the Official Gazette of the Republic of Serbia —
OG RS —no. 98/06) read as follows:



Article 170

“A constitutional appeal may be lodged against individual decisions or actions of State bodies or
organisations exercising delegated public powers which violate or deny human or minority rights
and freedoms guaranteed by the Constitution, if other legal remedies for their protection have
already been exhausted or have not been prescribed.”

14. The Criminal Code of the Republic of Serbia (Krivicni zakon Republike Srbije;
published in OG RS nos. 26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89, 42/89,
21/90, 16/90, 49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02, 11/02, 80/02, 39/03 and
67/03), in so far as relevant, reads as follows:

Article 93

“l. Whoever insults another shall be fined or punished by imprisonment not exceeding three
months.

2. Whoever commits an act described in [the above] paragraph ... through the press ... or at a
public meeting shall be fined or punished by imprisonment not exceeding six months.”

Article 96

“I. ... [no one] ... shall ... be punished for insulting another person if he [or she] does so in a
scientific, literary or artistic work or a serious critique, in the performance of his [or her] official
duties, his [or her] journalistic profession, as part of a political or other social activity or in
defence of a right or of a justified interest, if from the manner of his [or her]| expression or other
circumstances it is clear that there was no [underlying] intent to disparage.

2. In situations referred to above, ... [the defendant] ... shall not be punished for claiming or
disseminating claims that another person has committed a criminal offence prosecuted ex officio,
even though there is no final judgment to that effect ... , if he [or she] proves that there were
reasonable grounds to believe in the veracity of ... [those claims] ...”

15. The General Criminal Code (Osnovni krivicni zakon; published in the Official
Gazette of the Socialist Federal Republic of Yugoslavia - OG SFRY - nos. 44/76,
36/77, 34/84, 37/84, 74/87, 57/89, 3/90, 38/90, 45/90, 54/90, the Official Gazette of
the Federal Republic of Yugoslavia - OG FRY - nos. 35/92, 37/93, 24/94, 61/01 and
OG RS no. 39/03), in so far as relevant, reads as follows:

Article 39

“... 3. If the fine cannot be collected, the court shall order a day of imprisonment for each 200
dinars of the fine, provided that the overall term of imprisonment does not exceed six months.

4. If the convicted person pays only a part of the fine [imposed], the rest shall ... be converted
into imprisonment, and if the convicted person [subsequently] pays the remainder of the fine, his
[or her] imprisonment shall be discontinued.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION

16. The applicants complained that their right to freedom of expression had been
violated, contrary to Article 10 of the Convention, which reads in its relevant part as
follows:

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold

opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers. ...



2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society ... for the protection of the reputation or rights of others ...”

A. Admissibility

17. The Government invited the Court to reject the application for non-exhaustion
of domestic remedies. In particular, they submitted that the applicants had failed to
lodge an appeal with the Constitutional Court under Article 170 of the new Serbian
Constitution.

18. The applicants contested that argument, claiming that a constitutional appeal
may not be regarded as a remedy they needed to exercise, since the Constitutional
Court had been operational only since late 2007, whereas they had lodged their
application with the Court in 2005.

19. The Court has already held that this constitutional remedy could not be
deemed effective within the meaning of its established case-law under Article 35 § 1
of the Convention (see Cvetkovic¢ v. Serbia, no. 17271/04, § 42, 10 June 2008), at the
very least as regards applications lodged with it before 24 November 2007. It finds no
reason to depart from such a conclusion in the present case and therefore dismisses
the Government's objection.

20. The Court further notes that the application is not manifestly ill-founded
within the meaning of Article 35 § 3 of the Convention. It also notes that it is not
inadmissible on any other grounds. It must therefore be declared admissible.

B. Merits

1. The Government's submissions

21. The Government submitted that the article was one in a series of articles
published by the applicants concerning S.K. In respect of its content, the Government
submitted that “comparison of men to women, especially to blonde ones, constituted
an attack on the personal integrity and dignity of men, as understood in the social
environment which prevails in the respondent State” (“poredenje muskarca sa
Zenama, narocito plavusama, predstavlja napad na licni integritet i dostojanstvo
musSkarca, prema preovladujucem shvatanju drustvene sredine tuzene’). By so doing,
the applicants had overstepped the limits of permissible criticism of S.K. and the
domestic courts had correctly found that the language used in the first applicant's
article as well as in the second applicant's anagram had been offensive and damaging
to S.K.'s reputation. Moreover, since there had been no general interest in the
applicants' texts, their sole purpose had been to offend S.K.

22. Unlike the domestic courts, the Government did not characterise S.K. as a
public figure, submitting that he had been well known as a lawyer only to the
inhabitants of the small town of Kikinda. However, given the special position of
lawyers in the administration of justice, the Government claimed that it had been
necessary to prosecute the applicants for mocking S.K., since further offensive articles
about him might have restricted his choice of clients in future cases.

2. The applicants' submissions

23. The applicants submitted that both the domestic courts and the Government
had misunderstood the object of their writings. Namely, S.K. was representing the



director of a large local factory which had become insolvent. In the first text which
the applicants published in this connection, they mentioned that the factory workers
whistled at the sight of the management accompanied by S.K., “even though he was
not a blonde”. In that way, they wished to address humorously the serious
unemployment issues of the factory's workers. It appears from the applicant's
submissions, although they provided no documents in support, that S.K. had instituted
one or more criminal proceedings against them on account of this first text and that
the domestic courts had convicted the applicants of insult.

24. The applicants further argued that the object of the texts resulting in their
present conviction was a satirical criticism of the courts for imposing absurd criminal
sanctions on journalists, who had merely sought to provoke public reactions to the
economic events in their town.

25. Lastly, the applicants agreed with the domestic courts that S.K. had been a
public figure and that his threshold of acceptable criticism should therefore be higher
than that of a private individual. It is true that he was known only to the population of
Kikinda but, given that the newspaper which had published the articles had also been
local, the notion of a “public figure” should be interpreted accordingly.

3. The Court's assessment

(a) “Prescribed by law”

26. It was not disputed that the applicants' conviction for insult amounted to an
“interference” with their right to freedom of expression and that it was “prescribed by
law” under Article 93 of the Criminal Code as worded at the material time (see
paragraph 14 above).

(b) “Legitimate aim”

27. It was also common ground this interference with the applicants' rights
pursued the legitimate aim of the protection of the rights of others, namely the
reputation of S.K. What remains to be established is whether the interference was
“necessary in a democratic society”.

(c) Necessary in a democratic society”

28. The Court reiterates that freedom of expression, as secured in paragraph 1 of
Article 10, constitutes one of the essential foundations of a democratic society.
Subject to paragraph 2, it is applicable not only to “information” or “ideas” which are
favourably received or regarded as inoffensive, but also to those which offend, shock
or disturb (see, among many other authorities, Lepojic v. Serbia, no. 13909/05, § 73, 6
November 2007, and Filipovi¢ v. Serbia, no. 27935/05, § 53, 20 November 2007).

29. The Court would further emphasise the essential function which the press
fulfils in such a society. Although the press must not overstep certain bounds,
particularly in respect of the reputation and rights of others, its duty is nevertheless to
impart — in a manner consistent with its obligations and responsibilities — information
and ideas on all matters of public interest. Journalistic freedom also covers possible
recourse to a degree of exaggeration, or even provocation (see Dalban v. Romania
[GC], no. 28114/95, § 49, ECHR 1999-VI).

30. It is in the first place for the national authorities to assess whether there is a
“pressing social need” for a restriction on freedom of expression and, in making that
assessment, they enjoy a certain margin of appreciation (see Lindon, Otchakovsky-
Laurens and July v. France [GC], nos. 21279/02 and 36448/02, § 45, ECHR 2007-...).



In cases concerning the press, the State's margin of appreciation is circumscribed by
the interests of a democratic society in ensuring and maintaining a free press. The
Court's task in exercising its supervisory function is to look at the interference
complained of in the light of the case as a whole and to determine whether the reasons
adduced by the national authorities to justify it are “relevant and sufficient” (see Vogt
v. Germany, judgment of 26 September 1995, Series A no. 323, pp. 25-26, § 52;
Jerusalem v. Austria, no. 26958/95, § 33, ECHR 2001-II).

31. In the instant case, the Court takes note of the complex factual background of
the applicants' relationship with S.K. and the various criminal proceedings which
appear to have consequently taken place. This notwithstanding, the scope of the
present application is limited to the applicants' conviction of 14 February 2005.

32. The Court firstly observes that in his text the first applicant implicitly
compared S.K. to a blonde woman, and, by way of irony, strongly criticised his
previous convictions by the domestic courts. The text read as a whole cannot,
however, be understood as a gratuitous personal insult of S.K. but rather a general
disapproval of the domestic courts' practice in punishing journalistic freedom of
expression. The first applicant thereby raised an important issue of general interest,
which he considered significant for the whole of society and thus open for public
debate. The Court reaffirms that, pursuant to its long-standing practice, there is little
scope under Article 10 § 2 of the Convention for restrictions on the debate of public
interest questions (see Nilsen and Johnsen v. Norway [GC], no. 23118/93, § 46,
ECHR 1999-VIII).

33. As regards the second applicant, he posted an anagram of S.K.'s name in the
vicinity of a photograph of a blonde woman and an accompanying text, which did not
explicitly mention S.K., but contained certain allusions to him (see paragraph 8
above). The entirety of the second applicant's text being humorous in content and
published under the newspaper's 'Amusement’ column, cannot, in the Court's view,
but be understood as a joke rather than a direct statement maliciously aimed at
offending S.K.'s dignity.

34. As to whether S.K. could be regarded as a public figure, the Court reiterates
that a private individual lays himself open to public scrutiny when he or she enters the
arena of public debate (see Jerusalem v. Austria, cited above, §§ 38-39). In the instant
case, the parties agreed that S.K., who was an attorney, had represented the
management of a factory in a high-profile insolvency case and had therefore become a
well-known figure in the town of Kikinda. Given that the articles had been published
in that town's local newspaper, the Court accepts the qualification of S.K. as a public
figure by the domestic courts. S.K. had entered the arena of public debate and
therefore should have had a higher threshold of tolerance towards any criticism
directed at him.

35. The Court further needs to examine whether the reasons adduced by the
domestic courts in convicting the applicants were “relevant and sufficient” to justify
the interference which occurred. The Court is struck by the first argument of the
domestic courts in this connection, as later endorsed by the Government, that
comparing an adult man to a blonde woman constituted an attack on the integrity and
dignity of men. Moreover, the domestic authorities considered such a comparison
objectively insulting within their society. However, the Court finds that argument
derisory and unacceptable.

36. Secondly, the domestic courts interpreted as offensive the fact that the
applicants had mentioned S.K. in different parts of the same issue of the newspaper.
Again, the Court must disagree. The applicants' texts obviously contained a certain



degree of mockery but could not, in the circumstances of the case, have been
considered so insulting as to require the severe sanction of a criminal conviction.

37. Thirdly, by observing that S.K. had already proven the insulting nature of the
applicants' texts merely by instituting proceedings against them, the domestic courts
implicitly rendered any defence raised by the applicants devoid of any practical effect.

38. In view of the above, the Court considers that there was no “pressing social
need” to restrict the applicants' freedom of expression, nor were the reasons adduced
by the domestic courts relevant or sufficient to justify that interference.

39. Lastly, the Court reiterates that, when assessing the proportionality of the
interference, the nature and severity of the penalties imposed are also factors to be
taken into account (see Cumpana and Mazare v. Romania, no. 33348/96, 17
December 2004, §§ 111-124; Sokotowski v. Poland, no. 75955/01, § 51, 29 March
2005). In this connection, the Court points out that recourse to criminal prosecution
against journalists for purported insults raising issues of public debate, such as those
in the present case, should be considered proportionate only in very exceptional
circumstances involving a most serious attack on an individual's rights (see, mutatis
mutandis, Azevedo v. Portugal, no. 20620/04, § 33, 27 March 2008). To hold
otherwise would deter journalists from contributing to the public discussion of issues
affecting the life of the community and, more generally, hamper the press in carrying
out its important role of a “public watchdog”.

40. In the instant case, regard must be had to the fact that not only were the
applicants subject to a criminal conviction, but the fine imposed on each of them
could, in case of default, be replaced by sixty days' imprisonment (see paragraph 15
above).

41. The foregoing considerations are sufficient for the Court to conclude that the
interference with the applicants' right to freedom of expression was wholly
disproportionate. Consequently, there has been a violation of Article 10 of the
Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

42. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

43. The applicants made no claim in respect of pecuniary or non-pecuniary
damage. Accordingly, the Court makes no award.

44. However, the applicants, who have been granted legal aid, claimed further
reimbursement of costs and expenses incurred before the Court. However, they failed
to itemise their claim as required under Rule 60 of the Rules of Court. Accordingly,
the Court makes no award under this head.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the application admissible;

2. Holds that there has been a violation of Article 10 of the Convention;



3. Dismisses the applicants' claim for the reimbursement of costs and expenses.

Done in English, and notified in writing on 23 June 2009, pursuant to Rule 77 §§ 2
and 3 of the Rules of Court.

Francoise Elens-Passos Francoise Tulkens
Deputy Registrar President*



