Ha ocHoBy unana 6. ctaB 1. Ypenoe o 3actynHuky PermyOmmke Cpouje mipen
EBpornckum cymom 3a jpyncka npaea (,,Ciyx0enu rinacauk PC*, 6poj 61/06
—npeuninhed TEeKCT) 00jaBJbyje ce, Ha CPICKOM M EHIJIECKOM jEe3UKY,
[Ipecyna EBporickor cyza 3a Jbyzcka npasa o npejcraBkama op. 44698/06,
44700/06, 44722/06, 44725/06, 49388/06, 50034/06, 694/07, 757/07,
758/07, 3326/07, 3330/07, 5062/07, 8130/07, 9143/07, 9262/07, 9986/07,
11197/07, 11711/07, 13995/07, 14022/07, 20378/07, 20379/07, 20380/07,
20515/07, 23971/07, 50608/07, 50617/07, 4022/08, 4021/08, 29758/07 n
45249/07 — Bunuuh u npyru npotus Cpouje, Koja riacu:

»EBPOIICKU CY I 3A JbYICKA ITPABA

JIPYTO OJIEJBEIE

HPEIMET BUHYUHR U IPYT'U TIOJHOCHUOLU ITPEJCTABKHA
nportus CPBUJE
(IIpeocmaske 6p. 44698/06, 44700/06, 44722/06, 44725/06, 49388/06,
50034/06, 694/07, 757/07, 758/07, 3326/07, 3330/07, 5062/07, 8130/07,
9143/07, 9262/07, 9986/07, 11197/07, 11711/07, 13995/07, 14022/07,
20378/07, 20379/07, 20380/07, 20515/07, 23971/07, 50608/07, 50617/07,
4022/08, 4021/08, 29758/07 u 45249/07)

[IPECYJA

CTPA3LVYP

1. neniem6ap 2009. rogune

OBa mpecyna he mocratm mpaBOCHa)KHa Yy OKOJHOCTHUMA IpeaBH)EHUM
yianoMm 44. ctaB 2.Konsenrnuje. Moryhe cy penakropcke mpoMeHe.



Y npenmery Bunumh u JApyrn mnoaHOCMOUM TNPEACTABKH MPOTHB
Cpouje,

EBpornicku cyn 3a spyzacka mpaBa (pyro onesmeme) 3acemajyhm y Behy y
4HjeM Cy cacTaBy OWIIH:

Francgoise Tulkens, npedceonux,
Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovic,

Andras Sajo,

Nona Tsotsoria,

Kristina Pardalos, cyouje,

u Sally Doll¢, cexpemap Odemerva,

nocne Behama Ha 3aTBOpeHO] ceanunm onpxkanoj 10. HoBemOpa 2009.
rO/INHE,

u3puue cienehy npecyny, Koja je ycBojeHa Ha Taj JaH:

ITOCTVYIIAK

1. [lpenmer je d¢opMupaH Ha OCHOBY TpHJECET jeAHEe 3aceOHe
npencraske (Op.

44698/06, 44700/06, 44722/06, 44725/06, 49388/06, 50034/06, 694/07,
757/07, 758/07, 3326/07, 3330/07, 5062/07, 8130/07, 9143/07, 9262/07,
9986/07, 11197/07, 11711/07, 13995/07, 14022/07, 20378/07, 20379/07,
20380/07, 20515/07, 23971/07, 50608/07, 50617/07, 4022/08, 4021/08,
29758/07 n 45249/07 ), xojy je Cyny noanena npotuB CpOuje npeMa wiany
34. KoHBeHIlMje 3a 3alTUTY JbYACKHMX TpaBa M OCHOBHUX ciobona (y
nasbeM TekcTy: “KonBenmmja) rha Amekcanapa Buwumh u 30 apyrumx
MMOAHOCHIIAIIA TIPENICTaBKU (Y AasbeM TekcTy: “TlomHocmonm mpeacTaBku”,
BHJIETH CTaB 5 y JajbeM TEKCTy), maHa 26. oktobpa 2006. rommue, 27.
oktobpa 2006. romune, 27. okrobpa 2006. romuue, 27. oxkrodpa 2006.
rongune, 4. nenem6Opa 2006. romgmHe, 6. mememOpa 2006. romune, 18.
neriemOpa 2006. roaune, 21. nenemopa 2006. rogune, 21. menemopa 2006.
rogune, 11. janyapa 2007. rogune, 11. janyapa 2007. rogune, 15. janyapa
2007. rogune, 2. ¢edbpyapa 2007. rogune, 6. pedpyapa 2007. ronune, 30.
janyapa 2007. roqune, 19. pebdpyapa 2007. ronune, 1. mapra 2007. ronune,
8. mapta 2007. rogune, 21. mapra 2007. ronune, 20. mapta 2007. rogune,
4. maja 2007. ronune, 4. maja 2007. rogune, 4. maja 2007. ronune, 4. Maja



2007. romuue, 28. maja 2007. romune, 15. HoBeMOpa 2007. romuue, 30.
oktobpa 2007. rogune, 28. nenemdbpa 2007. rogune, 28. memembpa 2007.
rogune, 4. jyna 2007. rogune u 8. okrodpa 2007. ronuHe.

2. Tlognocuwomne mpexacraBku 3actynao je T. J. Kocuh, amBokar u3
Beorpana, a Bnagy Cpbuje (y mamem tekcry: “Bnana”) 3actymnao je meH
3acTynHuk, r. C. [{apuh.

3. IlomHOCHOIM MPEACTABKH Cy C€ AIWIH Ha (QJIarpaHTHY HEAOCIEHY
cyncky mpakcy OxpykHOr cyaa y beorpamy y Be3u ca HCIUIATOM HCTHX
HaKHAJa 110 OCHOBY paja.

4. Cyn je 24. centembpa 2008. roaune, ogHocHO 14. oktoOpa 2008.
rogvHe o/Tyuno na Bramy obGaBectn o mpencraBkama. [IpuMemyjyhu wian
29. craB 3 KonBeHnyje oH je, Takohe, oIydno 1a UCTOBPEMEHO pa3Marpa
BUXOBY JIONYIITEHOCT H OCHOBAHOCT.

UUHBEHUIE

5. Tlognocwonm mpexncraBku, rha Anekcanapa Buaunh (mpBa
nogHocuTesbka), r. Jamup Maruh (apyrm momnocunam), tha ymmma
O6panmosuh (tpeha momnHocutespka), T. Anekcanmap Kpxuh (uerBpT
nogHocunan), . Jbybomup bBoxkuh (metn mognocunamn), r. 3opan Pagomuh
(mectn mopnocunan), tha Jbuskana CaBuh (cenqma mogHOCUTEsBKA), Tha
Anekcanapa Pocuh (ocma mnomHocutesbka), T. JoBo ['pobuh (meBerm
noxHocunan). I'. Mupko Mamkosuh (mecetw mogHocuiain), T. Munan
Bykenuh (jenamaectm moanocwnan), r. JoBan Munuh (nBaHaecTH
noxHocuian), T. Jopan JoBaHoBuh (TprHaecTH MOAHOCHIAI), T. MUITyTHH
JoBanoBuh (uerpnaectu momHocwmiam), r. Henanm JoBanoBuh (merHaectTw
noxHocunan), r. 3opan Kopuma (mecnaectu moanHocunan), rha Jlapa
Bopheruh Xamamup (cepamnaecra mopHocuTesbka), rha Bepa Bacosuh
(ocamHaecra  momHocuTelbka), 1. Jlparo Tymbac  (meBeTHaecTH
noxHocwian), . Jloopusoje Jymuh (nBagecern nogHocunai), r. CBero3ap
Mynhan (aBamecer mpBu momHocuial), r. Page Casuh (1aBamecer apyru
noxHocwnan), T. Jlparam VYnmosuh (mBamecer Ttpehm mopHocwian), T.
MunytiH  MunyHOB  (IBajeceT deTBPTHM mogHocwiain), r. Ilpeapar
CramenoBuh (nBajecer metm mnojHocuial), r. 3opaH babuh (mBagecer
mecTy noaHocunan), r. Cinodonan Ilejuh (mBageceT ceamu mogHOCHIIAL), T.
Mupko HosakoBuh (mBameceT ocmu moaHocunan), T. Pamoje DByxuh
(mBamecer neBetm momHocwian), r. 3opan JKuBkoBuh (Tpuaecetn
noaHocwian) u r. Muoapar Jlonuuuh (Tpumecer NpBU MOJIHOCHIIAI]) CY CBH
CPIICKH JIp>KaBJbaHH.

L. OKOJIHOCTHU ITPEAMETA

6. UumeHuie npeaMeTa, Kako ¢y UX CTpaHe U3HeNe, MOTy Ce CyMHUpaTH
KaKo CJeu.



7. CBM TOTHOCHOILM TMpENCTaBKe Cy Owian wiaHoBM CaMOCTaIHOT

CHHJIUKATa
HH)XEemepa BasayxomioscTsa Cpouje.

8. ITocne mpajka nana 28. HoBem6Opa 2004. roguHe HUXOB CUHAUKAT U

MOCJIO0/aBAll,
npenysehe JAT Airways, 3ak/byddiiv Cy CIOpasyM KOjUM je OBaj IPYTH
MPUXBATHO J]a CBUM WIAHOBMMA CHHIMKATa UCIUIATHU oApelheHy HakHamy, a
npBH je obehao na he mpexuHyTH mrpajk u na he ce y3apxkaru o Tyxo0e.

9. T'enepamau aupekrop mpemy3eha JAT Airways, jaBHor mpemyseha

KOje je ocHOBaJia
Tyxena apxaBa, je 29. HoBemOpa 2004. roguHe HaJOXKUO /a CE€ HAIPaBe
HEOITXO/IHN O0pavyHH U Jia CE UCIIaTa HaKHAJIE OJMaX U3BPIIIH.

10. ITomro wm3ryena fna oBa OJIyKa HHje CHPOBEIEHA, MOAHOCHOLH
npenctaBku cy 7. pedpyapa 2005. roaune, kao jeo rpymne ox 151 muia,
MOJHENW jelHy NapHUYHY TyxXO0y mnpotuB mnpeayseha JAT Airways
YerBproM ommuTHHCKOM cyay y beorpany, tpaxehu ucrary mpenmerse
HakHaje (0] HEKOJNMKO CTOTHMHA JI0 TMPHUOIMKHO JeAHY XWJbajay e€Bpa,
omaocHo EYP).

11. Vkynan Opoj Tyxwuiama ce kacHuje cmamno Ha 140. YerBpTH
OIIIITHHCKH CYJ j€ TIOCJIE TOTa OJTYYHO J1a Pa3IBOjH MOCTYTIAK 332 CBAKOT O]
NPeoCTANNX TYXHJala W HAJIOKHO MM Ja TIOHOBO TIOAHECY CBOje
nojeauHavYHe Tyx0e. TyKUoIy, YKIbydyjyhu U MOJHOCHOIIE MTPEICTABKH CY
MOCTYNWIM 1O HAJIOTY CyJa.

12. Onpehenu nogHOCHOIH MTPEICTABKH Cy UMl ycrexa koa YeTBpror
OIUITUHCKOT CyJa, a OCTaJIM HUCY. MelyTHM, CBU IIOJJHOCHOLM NPEICTaBKU
cy Owin HeycnemHu y Japyroj uHcTaHiy npex OKpyXHUM CyIoM Yy
beorpany, unje cy oanyke npumuin y cieaehe nase:

- MPBY TIOJTHOCHKJIAI TTpeJicTaBke naHa 27. centemOpa 2006. roqune,

- IpyTH MOAHOCHIIAI TipeicTaBke aaHa 13. jyna 2006. roaune,

- Tpehu u 4YeTBpTH TomHOCHIAI] MpejacTaBke gana 13. cenremOpa 2006.
TOJIMHE,

- IeTH IOJHOCHIIAI] TIpeicTaBKe nana 17. HoBemOpa 2006. roause,

- IIECTH MOoAHOCHIAl TipeacTaBke aana 10. nHoBemOpa 2006. roaune,

- ceIMH TTOAHOCHIIAIl TIpeicTaBke AaHa 4. neremOpa 2006. ronune,

- OCMM MOAHOCHUIIALl TIpe/icTaBKe Aana 5. neremopa 2006. rogune,

- JIeBETH MOIHOCHIIAIl TIpe/icTaBKe Aana 28. HoBeMOpa 2006. roaune,

- JleceTH MoAHOCHIIAI] IpeicTaBke naHa 14. nenemopa 2006. roqune,

- jemanaectd nmoxHocHIal npeacraske nana 20. HoBemoOpa 2006. rogune,
- IBAHAECTH TTOTHOCHIIAI] TIPE/ICTaBKe jaHa 8. aeemopa 2006. roauHe,

- TPUHAECTH TIOTHOCUIIAI] TIpeJicTaBke naHa 7. nenemopa 2006. romune,

- YeTPHAECTH MOAHOCHIIAL IpeacTaBke AaHa 21. neuemOpa 2006. ronune,
- IeTHAeCTH noaHocuan npeacraske 21. aprycra 2006. ronuxe,

- IIeCHAECTH TIOAHOCHIIAII TPECTaBKe AaHa 26. neuemopa 2006. roqune,
- CelaMHAECTH MMOAHOCHIIAI TIpeicTaBke AaHa 7. heOpyapa 2007. roaune,



- ocaMHaecTH MoJHOCHJIAIl TIPeICTaBKe JaHa 5. janyapa 2007. rogune,

- JIeBeTHACCTH W JBAJICCETH TOJHOCHJIAIl TpeACTaBKe naHa 5. dedpyapa
2007. rogune,

- JIBaJIeCeT MpPBH U JABAJECET METU MOAHOCHIIALl IIPEJCTaBKe JaHa 7. MapTa
2007. rogune,

- IBaJieceT APYTH MOJIHOCHIIAIl TpecTaBke naHa 1. mapra 2007. roaune,

- nBajecet Tpehu mogHOCKIIal mpencraske nana 28. mapra 2007. roaune,

- JBajieCeT YETBPTH NOMHOCHWIAr mpeactaBke nmaHa 11. ampmma 2007.
TOJIMHE,

- IBaJIECET MIECTHU MOHOCHIIAII IPEJCTaBKe naHa 5. oktoopa 2007. roauHe,
- JBaZIECeT CEIMH TOJHOCHIIAIl TMpEJCTaBKe gaHa 3. centemMoOpa 2007.
TOJIMHE,

- IBajieceT OCMH MOJHOCHIIAI TIpe/IcTaBKe aaHa 5. centemOpa 2007. roause,
- JBajeceT JEBETH IMOJHOCWIAIl TpejcTtaBke nana 19. okrtodpa 2007.
TOJIMHE,

- TPUJIECETH MOAHOCHIIAI TIpeicTaBke Aana 13. jyna 2007. ronune,

- TpUIECET MPBH MOIHOCHIIAI] TPeACcTaBKe naHa 3. cenremopa 2007. roauHe.

13. ¥V oOpasnokemnma y TpeaMeTHMa TOJHOCHIIANA MPEICTaBKH
OxpyXHU Cyn je YTBpIWO, inter alia, na TeHepanmHu TUpeKTop mpemyseha
JAT Airways Huje 6uo oBnamheH 1a 0100pH UCIIaTy MpeAMETHE HaKHAIe
0e3 u3puuuTor opnamhema Brase.

14. Y ocrama 23 moceOHa ciydaja, W3 HCTHX pasznora, OKpy»XHHU CYII je,
Takole, mpecy 1Mo NpoTUB Ty XKUJala.

15. Mehytum, Hajmame 17 mpyrux mpecyza, nonetux msmehy 31. maja
2006. rogunae u 5. penem6pa 2007. romune, OKpyXHH CyJ j€ YCBOJHO Y
KOPHUCT KOJIera MoJHOCHIIAIa MPeCTaBKH, 6e3 0031pa Ha YNEHHUILY LITO Cy
HUXOBH 3aXTEBH 3aCHOBAHU Ha MCTHM YHMHEHHUIIAMA U OJHOCHJIM Cy CE Ha
WACHTHUYHA T[IpaBHA TMUTama. Y o00paslokemumMa y THM OCTaJlUM
npenmeruma, OKpy»KHU CyJl je objacHuo, inter alia, na je npemysehe JAT
Airways MopaJio Ja ce TpujapkaBa criopazyma ox 28. HoBemOpa 2004.
TOAMHE, Ka0 W OMIyKe FeTrOBOT T€HEPATHOT AWpeKTopa ox 29. HoBeMOpa
2004. rogune.

16. OkpyxHu cyxa je 27. centemOpa 2006. roguHe ycBOjUO ,,[IPaBHO
cXBaTame™ KOjuM MOTBphyje 00pas3noxkeme ONMMcaHo y cTary 13 y ropmem
TEKCTY.

17. llomnocuonu npeactaBku cy 21. HoBemOpa 2006. roguHe MOAHETH
3axTeB J1a YeTBpTH OMIITHHCKU CYyJl XUTHO IMOCTYIH Yy CKJIQAy ca WIaHOM
176. 3akona o mapHu4yHOM mocTynky u3 2004. ronune (Bupetu craB 39 y
JlaJbeM TEKCTY), HauMme aa o7 BpxosHor cyna CpOuje 3aTpaku cxXBaTame O
TOME Kako Jia ce 0aBM BEIIMKMM OpojeM IpeaMmeTa, yKIbyuyjyhn u muxoBe
npeamere, y kojuma je OkpyxHu cyz Beh TOHEO pa3IuunTe O/IIyKe.

18. BpxoBuu cyx je 27. ¢ebpyapa 2007. roauHe 010aIHO TaKaB 3aXTCB
Yerspror ommrHHCKOT cyna ox 10. janyapa 2007. rogure. Tom omrykoMm je
npuMeTHno, inter alia, na 4nan 176. HUje NIPUMEHUB 3aTO IITO j€ Y jeTHOM



Opojy npeamera y nutary OKpy>KHU cyn Beh TOHEO MpaBOCHaXKHE OJITYKeE,
Y Harjacwo Ja je Ha HaBeJCHOM Cyy Jla ycarjiacH CBOjy CyJCKY IpaKcy.

19. VYcraBau cyn CpbOuje je 17. jyma 2008. roamne oa06anmo
WHUIUjaTUBY 3a OIIEHY 3aKOHWUTOCTH KOjy je TokpeHyno mpenysehe JAT
Airways, Tpaxehu na ce crmopazym ojn 28. HoBemOpa 2004. romuHe U
OJUTyKa TeHEepaIHOT aupekropa on 29. HoemOpa 2004. roguHe mporiace
He3zakoHUTHM. Cyn je ofjacHHO &1a HeMa HaJUIeXKHOCT ratione materiae ¢
003UpoOM J1a ce CIOpHAa JOKYMEHTa He MOTY KBAaIH()UKOBATH KaO OMIITH
aKTU y CMHUCIy 3Hauema wiaHa 167. craB 1 Ycrasa (Bumetu ctaB 24 y
JaJbEM TEKCTY).

20. YV wmebhyspemeny, npenysehe JAT Airways je mogHeno HEKOJIMKO
MOCEOHUX TPOTHB TYXKOW TPOTUB IMOJHOCHIIALIA TPEICTaBKH, 3axTeBajyhu
Jla ce HaBEJEHU CIIOpa3yM M OJJIyKa TE€HEpaJHOr JUPEKTopa IMporiace
HeBakehuM. Konauno, usrinena, melyTum, aa cy CBU OBU 3aXT€BU 0A0a4e€HU
U3 PAa3IMUUTHX MPOLEAYPATHUX pasJiora.

21. JleceTnHe MOCEOHUX MpeaIMeETa Kao MTO Cy MPEJAMETH MOJHOCHIIAIA
MPEJICTAaBKU M3TJIE/a 1a Cy jOII y TOKY Y IIPBOj WIX APYT0j HHCTAHITH.

II. PEJIEBAHTHO JOMARE ITPABO

A. YcraB Peny0amke CpOuje (o0jaBiben y ,,CiayxOeHOM JHCTY
Penyoamke Cpouje*, 6poj 1/90)

22. Ynan 22. craB 1 YcraBa npensuhao je, infer alia, na ,.cBako nMa
NPaBO Ha jeHaKy 3aIUTUTY MpaBa y MOCTYIIKY MPeJ CyI0M*.

23. OBaj YcraB je mpectao aa Baxu y HoBeMOpy 2006. rogune kazna je
HOBH YcraB, o0jaBibeH y ,,Ciryxx0Oenom mucty PC*, 6poj 98/06, ctynuo Ha
CHary.

b. YcraB Peny6auxe CpoOuje (o0jaB/beH y ,,Ciiy:k0eHOM JIMCTY
Penyoauke Cpouje“, opoj 98/06)

24, PeneBaHTHE oipe10e Y cTaBa riace Kako ClIeau:

Ynan 32. craB 1

«CBako ¥Ma TMpaBo Ha ... [PaBHYHO cyhemwe mpen| ... CyIOM ... CYAOM ... [IPUIIMKOM
OJUTY4YHBAaHA)] ... O FETOBUM [MIIH FbeHUM | IIpaBMMa U 00aBe3ama...»

Yaanu 167. cras 1

YcraBHH cyJI O[UTydyje 0:

5. carJIaCHOCTH OMINTHX aKaTa OpraHu3alMja KojuMa Cy TOBepeHa jaBHa opnamherma... ca
VCTaBOM M 38KOHOM.



Yanan 170.

,,YCTaBHA Kaaba ce MOXKEe W3jaBUTH IPOTHB MOje[MHAYHNX aKaTa WM PAIEbH IpXKaBHIX
opraHa WIM OpraHu3alija KojuMa Cy IOBEpEHa jaBHa opnalihema, a KojuMa ce nospehyjy mm
yckpahyjy Jby/CKa IWII MambHHCKA IIPaBa U cII000/¢ 3ajeMUeHe Y CTaBOM, aKO Cy UCLIPIUbEHA WK
HHCY Ipe/iBUleHa Ipyra IpaBHA CPECTBA 32 BUXOBY 3allTUTY."

Ynan 172.c1.1,2 1 3.

,,YCTaBHU CyJl YMHH 15 cyauja koju ce OUpajy ¥ IMEHyjy Ha JICBET T'OJIMHA.

Iler cymwja VYcraBHor cyma Oupa Hapomma cKymuTHHA, IeT HMMEHYje NpeICeIHHK
PenyOruke, a riet omuta ceauma BpxoBHor kacarmoHor cyna Cpouje.

Haponsa ckyrmrtiHa 6upa rieT cyauja Y craBHOT cyna m3Mel)y 10 kaHImIaTa koje npemioxu
npeniceqHUK PeryOnuke, npenceaHux PemyOmike MMeHyje et cyauja YcraBHor cyna usmelhy 10
KaHIUaTa Koje peuioxkd HapoHa CKyIIITHHA, a OMIITa ceHAIa BpXoBHOT KacamroHoT cya
uMeHyje neT cyauja mmehy 10 xaHgumata xoje Ha 3aje[HUYKO] CEIHULM Ipeioxe Bucoku
caser cycTBa U J[p:xkaBHo Behe Tyxunara.

Ynaanu 175. craB 1

,»Y CTaBHU Cy]l OTyKe JIOHOCH BehHOM IJ1acoBa CBUX Cy/Mja Y cTaBHOT cyza.

B. YcraBHu 3akoH 3a cmnpoBoheme YcraBa PenmyOauxe Cpomuje
(o0jaBiben y ,,Cayxoenom aucty Pemmyoanke Cpouje*, opoj 98/6)

25. YV ckmany ca umaHoM 9. craB 3 VYcraBHM cCcyln ce cMarpa
KOHCTUTYHCaHUM KaJia cy u3abpaHe WM MMEHOBaHE JBe TpehuHe yKynHOr
Opoja cyauja.

I'. 3akon o YcraBHoM cyay (o0jaBbeH y ,,Cay:xxk0eHom aucty PC*,
opoj 109/07)

26. PeneBanTtHe oapende OBOr 3aKOHA Iiace KaKko CIeIu:

Ynan 7. craB 1

«Omnyke YcTaBHOT cyzia Cy KOHa4YHe, U3BPINHE U oniuTeo0aBe3yjyhe.»

Yaan 10. ctaB 1

«YcraBHu cyn uMa [TOCTIOBHUK ... KOJUM ce OJIFKE MPONHUCYje OpraHu3almja... [u
(GyHKIMOHHCakE Y CTaBHOT Cy/a] ... Ka0 U MOCTYNAK ... [IpeA BUM]...»

Ynan 27.c1. 11 2.

«...YcTaBHU cyn o0pasyje CTpydHy Ciryx0y.



Opranuzanmja, NocioBH W HauuH pama CtpyuHe ciyxOe Ommxe ce ypehyjy
VYcraBHOT cyaa.»

Ynan 82.cr. 12

,» Y CTaBHa jkajnba MOXKe ce U3jaBUTH MPOTUB IOjeJUHAYHOr aKTa WM PaJibe JPKaBHOT
opraHa WJIM OpraHH3alldje K0joj je MOBEpeHO jaBHO oBiamheme, a Kojuma ce moBpehyjy
unn yckpahyjy JpyJcka WM MamHHCKa MpaBa M cio0oje 3ajeMycHe YCTaBOM, ako Cy
HCUPIUBCHA WM HUCY NpejBuljeHa Apyra MpaBHA CPEACTBA MM je 3aKOHOM HCKJBYYCHO
[PaBO Ha FBHXOBY CYICKY 3aITHUTY.

VYcraBHa anba MoXe ce H3jaBUTH U aKO HHUCY HCIPIUBEHA ITPAaBHA CPEICTBA, Y CIIydajy
KaJia je II0THOCHOITY Kajibe MoBpel)eHo mpaBo Ha Cyljerme y pasyMHOM POKY.»

Ynan 83. craB 1

,»YCTaBHY >kal0y MOXK€ M3jaBUTH CBaKO JIULE KOjeé cMarpa Jia My je IOjeAUHAuYHHM
aKTOM WJIM PaJHboM JPXKaBHOT OpraHa WIM OpraHM3alije KO0joj je IIOBEPCHO jaBHO
opnamheme mnospeheHo mmu yckpaheHO JbYACKO WM MamHHCKO IIpaBo U cioboxa
3ajeMueHa YcTaBoM.

Yaan 84. ctaB 1

»YCTaBHa jxajba ce MOXe H3jaBUTH y poky ox 30 JaHa o JaHa JIOCTaBJbama
T0jeIMHAYHOT aKTa, OMHOCHO OJ1 JaHa IIpe/ly3uMaba paime ... [y nuramy]...

Ynan 89 cT.2 u 3.

«Kan YcraBau ¢y yTBpAM J1a je OCIOPEHUM I0jeAMHAYHIM aKTOM, OJJHOCHO Pa/IlbOM,
noBpeheno unu yckpaheHo JbyICKO MM MambHHCKO IPaBo U ci100o/a 3ajeMyeHa Y CTaBoM,
nonumTrhe NojelMHaYHy aKT, OHOCHO 3a0paHuhe Jajbe BPUICHE WM HAPEAUTH BPLICHE
onpeheHe paambe U OJIPEUTH J]a Ce YKJIOHE ITETHE MOCIeauIe Y oapeheHOM poKy.

Opnyka YcTaBHOr CyJa KOjOM C€ YCBaja ycCTaBHa kajba je IpaBHH OCHOB 3a
MO/THOLICELE 3aXTEBA 3a HAKHA/Y LITETE MM OTKIAMmAka APYTHX IITETHHX OCIIEIHILA IPE
HAJJICKHUM OPraHOM, y CKJIady ca 3aKOHOM.)

Yaan 90.

«... [mogHOCHIIaI ycTaBHE *kanbe Koju je J0OHO O/TyKY YCTAaBHOT Cylia y CBOjY KOPHCT]
.., MOXe J1a TOJHece 3axTeB 3a HakHagy mrere Kommcwju 3a HakHangy mITeTe, paiu
[OCTH3amba Criopa3yMa O BUCHHH ... [HakHaze Koja he ce monenutu]...

AKo 3aXTeB 3a HaKHaJy IITeTe He Oyle ycBOjeH WM 1o meMy Komucuja 3a HakHaxy
HmITeTe HE JOHece OUIYyKy y poKy ox 30 naHa o JaHa MOJHOLICH-a 3aXTeBa, MOAHOCHIIALL
yCTaBHE >Kajl0e MOXE€ KOJ HaJUISKHOT cyJa MOJHETH TyxkOy 3a HakHagy mrere. AKO je
MOCTUTHYT CIIOpa3yM caMo y IOIJIeNly Jejla 3aXTeBa, Tyxk0a ce MOXKe MOAHETH y HOIJIeny
OCTaTKa 3aXTeBa.

AKTOM MHMHHUCTpa HaJUICKHOT 3a npaBocyhe oxpelyje ce cactap Komucuje u3 crasa 1.
OBOT WiaHa U Oimke ypehyje BeH pam.»

Ynan 113. cT. 2 1 3.



«YcraBHa xanda ce MOXKe M3jaBUTH M IPOTHB ... [[TOjeIMHAYHE OIUTyKE WM Palibe Y
NUTalky| ... aKO je OMIyKa ... [JIOHeTa] ... WIM ako je Ta pajama Npeay3era oX JaHa
IporJjamiema Ycrasa JIo JaHa CTylamba Ha CHary OBOT 3aKOHA.»

... [Y ToM cnyuajy ycraBHa xai0a MOXe Ce U3jaBUTH] ... Y POKY O] TPUAECET JlaHa O
JlaHa CTyIamka Ha CHAary OBOT 3aKOHA.»

Yaan 116.

«YCTaBHU CyIl y POKY OJ JeBeleceT JaHa OJ JaHa CTylama Ha CHary OBOT 3aKOHA
noHocH ITOCTIOBHUK ¥ aKT M3 | ... [[JaJbe peTyNHnIle OpraHu3anjy U QyHKIMOHUCAbE CBOT
Cekperapujarta] ...»

MusucTap mpaBie, y poKy Of JeBeleceT IaHa OJ JaHa CTyllama Ha CHary OBOT
3aKoHa... [peryiuiie cactas U paa Komucuje 3a HakHany mrere] ...»

. HocaoBHuK 0 paxy YcraBHor cyaa (o0jaB/beH y ,,CiyxGeHoM
aucty PC*, op. 24/08 u 27/08)

27. OBaj MOCTIOBHUK CaJpKH, inter alia, HEOTIXOMHE NE€TaJbe Y BE3H ca
pasmarpameM >KalIOu IMOTHETHX Y CTaBHOM CYy.

B. Ctyname Ha cHary rope HaBeJeHHX 3aKOHA

28. 1 HoBu YcraB Penmybnuke CpOuje m YcTaBHM 3aKOH 32 HETOBO
cnpoBoheme nporiamieHu cy y HoBemopy 2006. roause.

29. Jlo 24. noBemOpa 2007. roguHe n3abpaHe Ccy WM MMEHOBaHE JIBE
tpehnne ykymHor 6poja cyauja YcraBHOT cyqa (BUIETH CTaB 25 y TOPHEM
TEKCTY).

30. 3akoH 0 YCTaBHOM cyjay CTymHoO je Ha cHary 6. menemoOpa 2007.
TOJIMHE.

31. IocnoBHuK o pagy YcraBHOT cyxaa, o0jaBsbeH y ,,Ci. mmcty PCH,
0poj 24/08, crymmo je Ha cHary 15. mapra 2008. rogune. therope mame
TEKCTyaJlHe UcIpaBke o0jaBibeHe cy y ,,Ciu. mucty PC“, 6poj 27/08 ox 17.
mapta 2008. ronuHe.

E. Cyacka npakca YcrasHor cyaa u Komucuje 3a HakHaay mrere

32. Jlo 9. jynma 2009. roguHe YCTaBHHM CyJ je pa3Marpao HEKOJIHUKO
CTOTHHA ’kaJIOn 300T HABOJHUX MOBPE/IA MOjeIMHAYHHX JbYACKHX TIpaBa v y
HEKOJIMKO JIECETMHA IpeaMeTa yTBPAWO TOBpende, inter alia, y Be3:u ca
MPUCTYIIOM CyIly, TPHUTBOPOM, JY)KHHOM IIOCTYNIKA W Pa3sHUM JPyTUM
MUTalkUMa MpoIe Iy pajTHe NPaBUYHOCTU (BuzeTH
http://www.ustavni.sud.sr.gov.yu/sudska praksa/uzalbe.php).




33. IIpBe ouiyke 0 OCHOBAaHOCTH MPUTYKOU MOAHOCHIIANA, YKIbYUYjyhn
U caMmy NpBY OMJIyKy KOjOM ce yTBphyje moBpena Ycrasa, noHere cy 10.
jyna 2008. ronune (ibid) u oGjaBmwene y ,,Cinyxbenom mucty PC*, 6poj
74/08 on 7. aBrycta 2008. roguHe.

34. Tamo rne je Owio moTpebHO, YCTaBHH Cya je, y jemHoM Opojy
npeaMeTa, YKMHYO OJTyKe HH)KHX CyZI0Ba, Kao U BpxoBHOT cyna, HaI0XKHO
Jla ce CyJICKM TOCTYNIM KOjU NPEKOMEpPHO Tpajy 3aBplie IITO Mpe U
YTBpAMO Ja jeé TOJHOCHOIly yCTaBHE jkai0Oe 3arapaHToBaHa HOBYaHA
HAKHA/Ia 32 MPETPIUbEHY HITETY.

35. o 26. maja 2009. rogune Kommucuja 3a HakHay MITETE j€ AOAEITIIIA
HaKHAJy IITETE Y HajMamke YSTUPH MpeaIMeTa y Kojuma je YcraBHu cya Beh
YTBPIHO TIOBPEIY U YTBPIHO Jia je TpakeHa oaroBapajyha HakHaa.

K. 3akon o mapunyHoOM moctymnky (o0jaBbeH y ,,Cia. aucry PC*,
Opoj 125/04)

36. Unan 2. craB 1 npensuba, inter alia, na cBe cTpaHe WMajy NpaBo Ha
JeIHAaKy 3aIITUTY CBOjUX MpaBa.

37. Ynan 12. npensubha na kama ce cyAcka oJuTyka y HapHHIHN Koja je y
TOKY 3aCHHMBA Ha MPBOOMTHOM pEIICHY MPETXOIHOT MPABHOT MUTamka, CaM
CYIl MOXE JIOHETH OJUTyKY O TOM IMUTamly, Ka0 U O TJIIaBHOM 3aXTEBY, CEM
aKo peJIeBaHTHO 3aKOHOJABCTBO He mpensubha npyraunje. Cyacka omnyka y
BE3U ca MPETXOJIHUM MPaBHUM MUTAKkEM, MejyTHM, IPaBHO je o0aBe3yjyha
jenuHo y Toj Tekyhoj mapHHIIH.

38. Unan 149. npensuba, inter alia, na ce, y Haueny, CyJCKH TPOIIKOBU
Jienie TPOMOPIMOHATHO U3Mel)y cTpaHa y MOCTYNKYy, Ha OCHOBY HHXOBOT
ycrexa y MOCTyNKYy. AKO jeAHa CTpaHa W3ryOM CIOp y MOTIYHOCTH, Ta
CTpaHa je o0aBe3Ha Jia TUTaTH HacTajle CYACKE TPOIIKOBE.

39. Unan 176. npenuha na xaja mocroje MHOTH NPEIMETH KOjU CY Y
TOKY TIpeJ MPBOCTENIEHUM CyJIOM, a KOjU MOKpehy HCTO mpeTXxoIHO MpaBHO
MUTamke, MPBOCTETIEHH CYyJl MMa MPaBo, OMIIO MO CITY>KOCHO] TYKHOCTH HITU
Ha 3aXTEB jelHE O] CTpaHa y CIIOpY, a MOKPEeHe MmocedaH MOCTYIaK Mper
BpxoBHUM cynom, kojuM he o1 OBOT APYror TPaXXHTH Ja PELId MPEAMETHO
nmutame. [locTynum Koju ¢y y TOKy y NMpBOj HHCTaHIU ce, Y MelyBpeMeny,
o0ycTaBipajy.

40. YUnan 3. craB 3, un 413, 415, 417 u 418. npensubajy na jaBHH
TyKWJIal, MO CiIyX0eHOj Ay»KHOCTM WJIM Ha HWHHULHUJATHBY CTpaHe Yy
MOCTYTIKY, Y POKY OJ TpPH Mecella, MMa IpaBO Ja MOJHECE 3axXTEeB 3a
3alITUTY 3aKOHUTOCTH NPOTHB MPABOCHAXKHE OJIIYKE MapHUYHOT CYyAa,
YKOTUKO C€ MHCIIOCTaBM Jia Cce IMpeaMeTHa OjJlyka ,3acHUBa Ha
HEI03BOJHEHOM pacIioyiaralby CTpaHaka, Tj. Ha pacrojlaralbuMa KojuMa ce
KpIlIe ,,IpUHY/THH TPOIIMCH, jaBHU MOPEIaK M MpaBmiia Mopaia‘“. AKO jaBHU
TyXujal of0Wje Ja TOoJHECe 3aXTEB OBE BPCTE, OHA CTpaHa Koja Tra je



MOJICTHIIAJIA 1a TO YYUHH MMa TPaBo Ja, y POKY OJ] TPHIECET JaHa, IOHece
COTICTBEHH 3aXTEB 32 3aIITHTY 3aKOHUTOCTH BpXOoBHOM cyy.

41. Uman 422.8 mnpensuha ma ce TOCTymak KoOjU je€ 3aKJby4yeH
MPaBOCHAXKHOM  CYJCKOM OJUIYKOM MOXE [IOHOBHUTH, Ha 3aXTeB
3aMHTEPECOBaHE CTPaHe, aKO j€ MPETXOJHO MPAaBHO IMUTAE, Y CMHCIY
yiiaHa 12. OBOT 3aKOHA, HA/UICKHHU JIP)KABHHU OpPTraH PEIINO Ha JIPyradyuju
HaunH. UYnman 422.10. maske mpenuha ga ce HEKHM MMOCTYINMAK MOXKE
MOHOBHUTH ako je EBpomcku cyn 3a jpyzicka mpaBa y mel)yBpemeHy DOHEO
npecyny y ogHocy Ha CpOujy y Be3W ca UCTHM WIH CIMYHHM MPAaBHUM
MTUTABHEM.

42. OBaj 3aK0H je CTynuo Ha cHary y ¢gebpyapy 2005. ronune, yume je
3aK0H O MAPHUYHOM MOCTYNKY U3 1997. ronuHe cTaBJheH BaH CHAre.

ITPABO
L 3APYXUBAE ITPEJJCTABKI

43. Cyx cmartpa 1a, y ckiany ca [Ipasunom 42 cras 1 Ilocnosuuka Cyna,
npeacTaBke Tpeda 3ApyKUTH, ¢ 003MPOM Ha BUXOBY CIMYHY YHHCHUIHY U
MpaBHy MO33AUHY .

IL. HABOJHA TIIOBPEJA Y. 6. CTAB 1, 13 U 14.
KOHBEHIIMJE

44. TlogHoCcHOLM MPEACTAaBKU Cy c€ Mo3Banu Ha ui. 6. ctaB 1, 13 u 14.
Konpenuyje. Y cymTHHH, OHU Cy ce Kaauiau 300r Tora mro je OKpyKHU
cyn y beorpany on6uo muxoBe Ty:kO€He 3aXTeBe y MOCIEAH0] UHCTAHLHY,
Ha OCHOBY ,JIpOTpeliHE MPUMEHE peleBaHTHOr jomaher mpaBa™
HMCTOBPEMEHO YCBOJUO HACHTUYHE TY)KOCHE 3aXTeBe KOje Cy IMOJHENe
IbUXOBE KOJIETe.

45. PeneBanTHE ofpen0e HABEEHNUX WIAHOBA TJIACe KaKO CIIEIIH:

Ygan 6. ctas 1

,»CBaKo, TOKOM OJJIy4HMBama O H-ErOBUM rpahaHCKUM IpaBuMa U obaBe3ama ..., UMa
IIPaBO Ha IIPABUYHY ... PACIPABY ... IPEJ ... CYJAOM ...

Yaan 13.
,»CBako koMe cy mospeleHa mpaBa u cnobozne npeasuhenu y oBoj Konsennuju mma
[IPaBO Ha JEJOTBOPAH MPaBHHU JEK Mpej HAIIMOHATHUM BiIacTHMa, 0e3 0031pa Ha TO Ja JId
Cy NOBpEey M3BPIIMIIA JIUIA KOja CY IOCTyMaNa y ciy’)KO€HOM CBOjCTBY.

Yaan 14.
,»YKUBame IpaBa U cioboaa npeapuhenux y oBoj KoneeHuuju obe3dehyje ce 6e3
IUCKpUMHHALMje 10 OWJI0O KOM OCHOBY, kKao mro cy moin. Paca, 0oja koxke, je3WK,



BEPOUCTIOBECT, MOJIUTHYIKO WM APYTrO MUNIJBEHE, HAITMOHAJTHO WU COL[I/IjaJIHO IOpPEKIIO,
IOBE3aHOCT C HEKOM HAallMOHAJIHOM MalbMHOM, UMOBHHA, poljeH;e WA ApyTu CTaTyc.“

A. lonymITeHOCT
1. Apeymenmu Koje cy cmpane usHene

46. Bnaga je TBpawiIa Ja MOJHOCHONM NPEACTABKA HUCY MCHPIIETH CBa
nenotBopHa gomaha mpaBHa cpencTBa y cmuciay wiaHa 35. crtaB |
Konsennmje. IIpBeHCTBEHO, y CBOjUM JKaibama W3jaBJbEHUM IPOTHB
NPBOCTENIEHUX TIpecyna, Tpedaao je Ja MOJHOCHOIM IPEICTaBKH OCIOpe
OJUTyKYy Jla C€ TMPEIMETHH IOCTYNaK pa3fABOju U TpPake Ja Ce HUXOBU
3aXTEBU pa3Marpajy 3ajelHUuKd u jgocieanHo. [pyro, tpebamo je ma
MOAHOCHUOIM TPEACTaBKM TMOJHECY 3aXTeB mpeMa unaHy 176. 3akoHa o
napHuyHOM TocTynky u3 2004. rogune MHOTO panuje (Bujetu cT. 17, 18 u
39. y TopmeM TEKCTY), IOK Cy HBUXOBHU MPEJAMETH jOII OUJIN Y TOKY Y TIPBO]
uHcTaHy. Tpehe, cTpane y criopy cy MOrje J1a OJHECY 3aXTeB 3a 3alUTHTY
3akonutoctn (Bugeru craB 40 y ropmem TekcTy). I[locebHO, wuako
MOTHOCHOITU TIPEICTAaBKH MOKIAa HUCY MMAJH ,,[IpaBHU MHTEpeC Ja TBpIE
Ja Cy ce MpeIMETHH CIopa3yM M OJIyKa ,3aCHHBAIM Ha HE3aKOHHTUM
pacnojaramuMa cTpaHa y cropy* (Bugeru ctT. 8, 9 u 40), To je Tpebano na
yunan npenysehe JAT Airways. 3ampaBo, HU 0BO Tpexnysehe HHje
MCKOPHUCTUIIO HEKOJIMKO IPYTUX MpaBHHUX cpexacraBa. UerBpro, Tpedano je
Jla TOTHOCUOLU MPEICTABKH MMOKPEHY Moce0aH NapHUYHU MOCTYIAK, y KOMe
OM TpakWiIM /1a c€ HAaBEJEHU CIIOpa3yM U OAJYyKa MOTBPAE Ka0 3aKOHCKH
BaNWJIHU, YaKk U Oe3 opnamhema Biane y Tom cmuciy. Y mehyBpemeny,
NPBOOUTHHU NapHUYHH MOCTYIIM NOJHOCHIIANA MPEICTaBKU CYy MOTIH OUTH
NPEKUHYTH JIOK C€ YeKao HMCXOJ OBOI IMpeaMeTa M, KOHA4HO, JOCJIEIHO
penieHn (BUAETH cTaB 37 y TOPHEM TEKCTY). AINTEPHATUBHO, YaK U JIa Cy
npBoOUTHE NapHuIile Beh OWiie OKOHYaHEe, OHM OW MOTIIM YHOTPeOUTH OBY
mpecyAy Aa Tpaxe IOHAaB/bakEe HWHUXOBUX NOCTymaka (Bumetn crtaB 41
ropmeM TekcTy). Haj3an, ¢ 063upom Ha jaH mporiamema ,,HOBOT YcTaBa™,
CeM IIPBOT, APYToT, Tpeher u MeTHaeCTOr MOIHOCHOLIA TIPEICTaBKH, Tpedaio
jé Ja cBM OCTaqM IIOAHOCHOIM TPEICTAaBKM IOJHECY yCTaBHE xajbe
YcraBHOM cyny (BUIETH cTaB 28 y TOPHEM TEKCTY).

47. TlomHocuouM TPEACTaBKU Cy TBPAMIAM Ja Cy HCIPIEIN CBa
JIeIOTBOpHA IIpaBHA CpeJCTBa, AoAajyhm ja ycraBHa xainba y TOM
peleBaHTHOM TPEHYTKY HUje Onia AeJ0TBOpHA.

2. Oyena Cyoa

48. Cyn moaceha nma mpaBWwiIo O HUCHPIUBMBaKY AoMahux NpaBHUX
cpencraBa m3 wiana 35. craB 1 KoHBeHIWje 3axTeBa Ja IMOJAHOCHOIN
MPEICTaBKA MPBO HCKOPHCTE TMpaBHA cpeacTBa mpeasuljeHa aomahum
MpaBHUM CHCTEMOM WM Ha Taj HauWH ocjobomu apxkase na npen Cyaom



OJIroBapajy 3a MOCTYIKE Mpe HEro MITO Cy UMaJle IPWIMKY Ja UX HCIPaBe y
COIICTBEHOM TIpaBHOM cHcTeMy. Teper moka3uBama je Ha Biaau xoja TBpau
Jla HMCY HUCLpIUbeHa noMaha mpaBHa cpeacTBa Ja 3anoBosbu Cyn na je
JIETIOTBOPHO NPABHO CPEICTBO OMJIO JOCTYNHO M Y TEOPHjU M Y IPAKCH y
peneBaHTHOM TpPeHYTKy. Jpyrum pedunma, na je MpaBHO CPENCTBO OWIIO
JOCTYTHO, Jia je MOTrJo Ja o00e30enu HakHagy y OJHOCY Ha MPUTYKOe
MOJHOCHOLIA TIPEJICTaBKe W MOHYIU peaiHe u3riene 3a ycmex. MehyTtum,
MIOIITO CE OBaj J0Ka3 TepeTa 3aJ0BOJbH HA MOJHOCHOILY NPEICTAaBKE je na
YTBpAM Ja je TpaBHO CPEICTBO Koje je Bmama mnonynmwia 3ampaBo
HCIPIJBEHO WX JIa j€ U3 HEKOT pasjiora HeoJiroBapajyhe u HeIeJI0TBOPHO Y
MOCEOHMM OKOJIHOCTHUMA TPEJMETa U Ja Cy MOCTOojaie oceOHe OKOIIHOCTH
Koje cy ra ocinobahame Ttor 3axteBa (Bupetu, inter alia, T. npomus
Vjeourwenoz Kpawescmea [BB], 0poj 24724/94, ctaB 55, 16. nenemOap
1999. ronune).

49. Cyn mpumehyje ma mpumeHa ,,lipaBuiia UCHPIUbEHA MOpa, Takohe,
na y3me y 003up u KoHTekcT. [Ipema Tome, oH npusHaje Aa ce wian 35. ctaB
1 Mopa mpumemuBaTH ca oapeheHuMm creneHoM ¢uiekcuOuIHOCTH U 6e3
nperepaHor ¢opmanusma (Bunetu Akdivar u opyeu npomus Typcke,
npecyaa on 16. cenrembpa 1996. rommue, Mzeewmaju o npecyoama u
oonykama 1996-1V, crp. 1211, craB 69). [lajme, NETOTBOPHO MpPaBHO
CPEACTBO MOpa YMHUTH /IO HOPMAIHOT MpoIleca HaKHA/Ie U HE MOXe OUTH
JMCKpEIMOHOT Kapaktepa. [Ipema Tome, mogHOCHIIAI TpeACTaBKE Mopa
O6uty y MoryhHoOCTH Ja MocTynak MOKpeHe AMPEKTHO, a a He Mopa Ja ce
ocnamka Ha JoOpYy BOJbY JIp>KaBHOT opraHa (BWIETH, inter alia, Jlenojuh
npomue Cpouje, 6poj 13909/05, craB 53, 6. HoBemOap 2007. roaune).
Haj3zax, roe moctoju BHIIE JOCTYNHHUX JEJIOTBOPHHUX CpEICTaBa, Ha
MOTHOCHOITY TIPEJICTaBKe je Ja nzadepe koje he cpelicTBO CIeIUTH Kako Ou
ce mpuupkaBao 3axTeBa wiaHa 35. craB | KonBenmwmje (Bumetu Airey
npomue Hpcke, ipecyaa on 9. okrobpa 1979. rogune, cepuja A 6poj 32,
ctp. 12, cras 23).

50. Ako ce BpaTUMO Ha mpeaMeTHH ciydaj, Cyn npumehyje aa je omryka
UeTBpTOr OMINTUHCKOT CyAa Ja pas3iABOjH jeIHYy TWapHUIy KOjy Cy
3ajeHUYKH IOKPEHYJIU TTOHOCHOIIH NIPEJCTaBKH U IPYTH TYXKHUOIM Y jenaH
Opoj mapajeTHuX MOCTynaKa Ouia mpolerypaiHe IpUpoIe U J1a, Kao Taksa,
HUje UMalia 3Hayaja 3a KOHaYHO yTBphHBame OCHOBAHOCTH TOTPAKHBaHba
MOJHOCHIIAIA TIPEACTaBKU. Y CBAKOM Cly4ajy, IOJHOCHOLM MPEICTaBKU CY
MOCTAJIM CBECHM KOHAYHOI MCXOJa MapHUYHUX IOCTyIaka IO MpHjeMy
omtyka OKpyXHOr cyna y apyroj uHcTaHuu. llogHOocHOnM mpencTaBKu
Jajbe ,,HUCY MMalld HUKAaKBO #pa6o TO 3aKOHY' na JAMPEKTHO Tpaxke Ja
BpxoBHHM cys MpenuMHHAPHO pa3MaTpa BUXOBa MOTPAXKHUBAKA y CKIAIY ca
wiaHoM 176. 3akoHa O MApHUYHOM HOCTYNKY (BUAETH cTaB 39 y ropmem
TEKCTY), HU ,,IpaBHH WHTEpec™, Kako je U cama Biama mpusHana (BuAeTu
cTaB 46 y TOpmHEM TEKCTY), /1a MOAHECY 3aXTeB 3a 3aIUTUTY 3aKOHUTOCTHU
HCTOM CYy, @ CBaKaKo HU 00aBe3y Ja MOKPEHY MapHUYHU MOCTYTAK y BE3U



ca WCTUM TPETXOJHUM TIpaBHUM mHTameM. [Ipema Tome, cieam na ce
HUjEeTHO O] OBUX MPABHUX CPEJCTaBa HE MOYKE CMATPATH JICIOTBOPHUM.

51. Hajzax, y Be3u ca mpaBHUM CHCTEMUMa KOjU NpeaBuhajy ycTaBHY
3alITUTY OCHOBHUX JbYACKHX IpaBa U €1000/a, Kao IITO je IPaBHU CHCTEM
y Cpb6uju, Cyn noaceha na je omrrehenu nmojeaunar obaBe3aH ga MpoBepu
obuM Te 3amtute (Buaeru, inter alia, Mirazovi¢c npomuse boche u
Xepyezosune (omnyka), 6poj 13628/03, 16. maj 2006. rogune). C Tum Ha
yMy, ¢ 003upom Ha oBnamtheme YcraBHor cyna CpOuje (BumeT craB 26 y
TOPHEM TEKCTY, moceOHo ui. 7. ctaB 1, 82. ct. 1 m 2, 83. ctaB 1, 89. cT. 2 1
3 3akoHa o YCTaBHOM CyZy), Kao IITO je TOKa3aHO y HETrOBOj CYJCKO]
npakcH (BuneTH cT. 32 — 34. y ropmeM TeKcTy, mocebno 4. 89. cras 3 u 90.
3akoHa 0 YCTaBHOM CyJly LMTHPaHOT Yy cTaBy 206.), Ka0 U HaIJEKHOCT
Komucuje 3a naknamy mrere (Buaeth cT. 26 U 35 y ropmeM TEKCTY,
noce6Ho 4. 89. ctaB 3 u 90. 3akoHa 0 YCTaBHOM CyJly TUTHPAHOT y CTaBy
26), Cyn je Munubema Ja ycTaBHy >xanlOy Tpeba, y Hauemy, cMmarpaTd
JIeTOTBOPHUM JOMahuM CpEeICTBOM y CMHUCIY 3Hadema uiaaHa 35. cras 1
KonBenuuje y Be3u ca CBUM IpeICTaBKaMa IMOJAHETHM T0Y€eB Of] 7. aBrycra
2008. roguHe, Kao JaTyMa KaJia Cy MpBEe MEPUTOPHE OAJYKE Y CTaBHOT cya
O OCHOBAaHOCTH HAaBEICHMX >XainOu oOjaBibeHe y ,,Ciy)kOeHOM IHCTY*
Tyxene npxkase (BuaeTu ctaB 33 y ropmeM TEKCTy, BHAETH, Takohe,
mutatis mutandis, Piki¢ npomus Xpeamcke, 6poj 16552/02, ct. 24, 25 u 29.,
18. janyap 2005. rogune). Y npeaMeTHOM Citydajy, Mel)yThMm, MOIITO Cy CBU
MOTHOCUOLIM NPEACTAaBKU MOJIHENN cBoje npenactaBke Cyny mpe Tor aatyma
U IOWTO C€ NHTamke HCLUPIUBEHOCTH JAoMmahux MpaBHMX CpeacTaBa
yobu4ajeHo onpehyje mo3uBameM Ha JaTyM Kajia je MmpejacTaBKa MOoTHETa,
Cyn cMaTpa Ja MOJHOCHOIM NPEACTAaBKU 3aMcTa HUCY MManu obaBe3y Ja
uchpre oBaj mocebaH MyT HakHazae npe oOpahama Crpasdypy (BumeTH
L[gemxosuh npomue Cpoébuje, 6poj 17271/04, craB 41, 10. jya 2008.
TOJIUHE).

52. C 003upoM Ha Tope HaBEJCHO U IMOIITO je jaCHO Jia Cy CBa MpaBHA
cpencTBa koje je npeaysehe JAT Airways MOTJio ynmoTpeOUTH UpelieBaHTHA,
Cyn Hama3m [na ce mpuTyxkO0e TMoJHOCWIAlA TMPEIACTaBKH HE MOTY
MPOTJIACUTH HEAONMYIITEeHUM 300T HeuclpIUbemha aomahux cpeacrasa
npema wiany 35. ctaB 1 Konsenmnuje. Cxonno tome, mpumenda Brage c
THM Yy BE3H C€ MOpa OJOUTH.

53. Cyn pasee cMaTpa Jia NMpUTYKO0e MOJHOCHIIAlA MPEJCTaBKU HHCY
OUUTIICIHO HEOCHOBaHe y cMmuciy wiaHa 35. craB 3 KoHBeHIMje u He
HaJla3W HUjeJaH JpyrH OCHOB Ja UX Mporjacu HexomymreHuM. [Ipema
TOME, TPE/ICTABKE C€ MOPa]jy MPOTJIACUTH JOIMYITEHUM.

B. OcHoBaHnoct

54. Bnaga je ocranma mpu cTaBy na Huje Owio moBpene KonBenmmje u
TBpAWIA Ja je 3aucTa WCIpaBHA OJUIyKa, IpeMa peJeBaHTHOM aoMahem



npaBy, Jla Ce MPECyAH MPOTHB ITOHOCKIIAIA TPECTaBKH (BUACTH CTaB 16y
ropmeM TekcTy). OHa je nmajbe mpuUMeTHia Ja CyACKa Npakca HHje
obaBe3yjyhu u3Bop mpasa y CpOuju, 1 Harinacuia Jia cy CyJI0BU HE3aBHCHU
y cBoM paay. Haj3an, Bnana je ucrakia ga ce HEZOCIEIHOCT Ha KOjy Cy ce
MOJHOCHOIM MPEACTaBKU MO3BAIN OJHOCH CaMO Ha OCHOBAaHOCT H-HXOBHX
Ty>KOCHUX 3aXTE€Ba, a HE Ha MPOLEAYypaTHA MUTakba, U HE YKIbYUyje MPaKcy
BpxoBHOr cyna HUTH ce OJHOCH Ha HEKY MPETXOAHY CHUCTEMCKY W/HIU
TEIIKY HETPaBIy.

55. INogHOCHOLM TIPENICTABKY Cy TIOHOBO MOTBPIMIIH CBOj€ IPUTYXKOE.

56. Cyx npumehyje 1a nako ce MOTy MPUXBAaTHTHU Ofpel)eHa o/cTynama y
TyMa4yerwy Kao MPHPOTHO CBOjCTBEHA CBAKOM IPABOCYTHOM CHCTEMY KOjU
je, kao m cucreM y CpOuju, 3aCHOBaH Ha MPEXKH MPBOCTCIICHUX H
JPYTOCTETICHUX Cy/A0Ba KOjU MMajy HaJUICKHOCT Ha oJpeleHoj TepuTopuju,
y IPEIMETHUM ClIy4ajeBUMa y KOjuMa IPOTHBpPEYHA TyMauekwha MPOUCTUIY
U3 HCTE CYyJACKE HAAJEKHOCTH, Tj. CyAcke mpakce OKpyKHOr cyaa y
Beorpany koju je cyj mocneme HHCTAHIE Y OBOM MUTamy (BUACTH, mutatis
mutandis, Tudor Tudor npomue Pymymnuje, 6poj 21911/03, cras 29, 24.
Mapt 2009. romuHe) U yKIbydyje HEIOCIEIHO TpecyhuBame O 3aXTeBHMa
MHOTHX JIMIIa y WICHTHYHAM CHTyaldjamMa 4YaKk H II0CJI€ YyCBajama
,MHnubema“ OxpyxHOT cyna ox 27. centemOpa 2006. roguHe (BUASTH CTaB
16 y ropwmeMm Tekcry). [lomTo oOBe TPOTUBPEYHOCTH  HHUCY
WHCTUTYLIMOHAIIHO pEIIeHe, CBE jeé TO CTBOPWIO CTamke CTaJHE
HECUT'YPHOCTH, ILUTO j€ 3ay3BpaT MOPAJO CMamUTH MOBEPEHE jaBHOCTH y
mpaBocyhe, mpH uYeMy je TO TIOBEpEHE, jacHO, jeJHO O] OCHOBHHUX
KOMIIOHEHTH JIp’KaBe 3acCHOBaHE Ha BiajgaBuHM npaBa. CyJ, mpema ToMme,
HaJla3y, a Jla He cMaTpa Ja je MPHUKIAJAHO Ja Mporjamasa Koju ¢y CTBapHU
ucxox Tpebano Ja uMajy MapHUIE MOJHOCWIIALA MPEIACTaBKU (BUICTH,
mutatis mutandis, Garcia Ruiz npomue [lInanuje [BB], 6poj 30544/96, ctaB
28, EIIXP 1999-1) na ux je nmpeaMeTHa CyJicCKa HECUTYPHOCT cama To cedu
JUMIIWIa IpaBudHoOr cyhemwa npen OkpyxHuM cyaoM y beorpany. 36or Tora
j€ JoIuIo J0 MoBpenae wiana 6. ctaB 1 1Mo OBOM OCHOBY (BUAETH, mutatis
mutandis, Tudor Tudor npomue PymyHuje, TUTHPaH y TOPHEM TEKCTY, CTaB
32, 24. mapt 2009. rogune).

57. C oG3upom Ha oBy yTBpheny moBpeay, Cya cmarpa na HHje
HEOIXO/HO Ja ce pa3MaTpa Ja JIM je, y OBOM IpeaMeTy, Takohe, JOmuIo 10
noBpene wi. 13 u 14. y Be3u ca unanoM 6. craB 1 Kousenuuje (Bumetw,
mutatis mutandis, Tudor Tudor npomus Pymynuje, UNTUpaH y TOPHEM
TEKCTy, cTaB 33).

III. IIPUMEHA YJIAHA 41. KOHBEHIIUJE

58. Unan 41. KonBennuje npenpuba:



,JKanga Cyn yrBpau npekpiraj KonBeHnuje uiy npoTokosa y3 by, a yHYTPallbe IPaBo
Bucoxke cTpane yropopHuie y nutamy oMoryhasa camo aenmumuyHy oxmrrery, Cyn he, ako
je To moTpeOHO, NPY>KUTH IIPABUYHO 3a]10BOJbEHE omTeheHoj cTpaHuu.

A. IITera

59. TlogHOCHONIM TPEACTaBKM Cy Tpaxuiu Jga ce Ty>KeHO] Ap)KaBH
HaJIOKM Ja WCIUIAaTH, W3 CBOJHX CpPEICTaBa, OATOBapajyhe cyme Koje Cy
TPOXKWIN y BHHUXOBUM NapHHUIIAMa MOKPEHYTHM mpoTuB mnpeaysehe JAT
Airways.

60. Braga je ociopuiia oBa moTpakuBama.

61. C o03upoM Ha yTBpheHy HOBpely y MNPEIAMETHOM ciydajy M Ha
pasnore 300T KOjUX je TO YYHWHHO (BUIETH CTaB 56 y TOPHEM TEKCTY,
MoceOHO MO3MB HAa MCXOJ MapHMIA IMOJHOCHIIAIA MPEICTaBKH), Ka0 U C
o03upom Ha oapende uimana 422.10. 3akoHa O MAPHUYHOM TIOCTYIKY H3
2004. rogune (Bumetn craB 41 y ropwmem Ttekcry), Cyn cmaTtpa ga ce
3aXTEBU MOJHOCHJIAIA IPEACTAaBKA MOPajy OAOAINTH.

b. TpouikoBu

62. CBaku MOAHOCWJIAIl TIPEJCTaBKE je, Takohe, TpaKHo HCILIATy
TPOIIKOBA HACTAIUX Tipen nomahuMm cygoBuma, nonatHux 280 eBpa Ha UMe
npecTaBKe Koja je moBena A0 moctynka npex CyaoM, Kao M yKylaH U3HOC
on mpubimxao 1.400 eBpa y CpIICKUM AMHApHUMA 3a TOCTaBJbAmhEe HHUXOBHX
3ajeIHMYKNX NMHCAaHNX 3alakamba U TPOIIKOBE MPEBO/IaA.

63. Braza je ocriopriia oBa OTpaKuBama.

64. Ilpema cyxackoj npakcu Cyga, MMOAHOCHIIAIL TIPEICTABKE MMa IMPaBO
Ha HaKHaJy TPOIIKOBAa CaMO Yy OHOj MEpH y KO0jOj je MOKa3aHo Jia Cy OHH
CTBAPHO M HEONXOJHO HACTaJU U Ja Cy OIpaBJaHM y MOIJeqy H3Hoca. Y
NPEIMETHOM Ciy4ajy, Ha OCHOBY JIOKyME€HaTa Koje Iocelyje U rope
HaBeJeHUX kputepujyma, Cyl cmarpa Ja je pasyMHO Ja C€ CBaKkOM
nogHocuoIly npeactaBke goaenu mo 300 eBpa Ha MMe TPOIIKOBA HACTAIHX
y Be3u ca BbuxoBUM npeameroM npen Cynom y CtpaszOypy (BunetH, mutatis
mutandis, P. Kauanop u opyeu noonocuoyu npeocmasxu npomus Cpouje,
op. 2269/06, 3041/06, 3042(06, 3043/06, 3045/06 u 3046/06, ct. 130 — 135.,
15. janyap 2008. rogune).

65. Y mornexy 3axTeBa 3a TPOLIKOBE HacTalie mpex aomMahuM cyJoBHMa,
Cyn je MUIIUBEHA 1A C€ OHU MOpPajy OJ0AIUTH C 003UPOM Ha OJpende Hil.
422.10 u 149. 3axona o napHrnyHOM noctynky u3 2004. ronuHe (BUAETH CT.
41 u 38 y TOpHEM TEKCTY, TUM PEIOCIIEIOM).

B. 3are3na kamara



66. Cyn cmaTpa Ja je mpUMEpeHo Ja 3aTe3Ha Kamarta Oyje 3aCHOBaHa Ha
HajHIKO] KaMaTHO] ctonu EBporicke meHTpasiHe O0aHKe y3 A0JaTak Of TpH
MPOIIEHTHA MTOeHA.

N3 TUX PA3JIOT' A, CYA JEJHOTJIACHO

Oonyuyje na npeiCTaBKe 3APYKH,
Ilpoenawasa npencTaBKe AOMYILITCHUM,
Ymephyje na je nouuto no mospene wiana 6. craB 1 Konsenmwuje,
Ymephyje na HUje HEONXOTHO Ja ce NPUTYXOe MO HOCHIIAIA
npenctaBku mnpema wi. 13 u 14. y Be3u ca wiaHoMm 6. craB 1
Kongpenmuje pazmarpajy moceoHo,

5. Vmephyje
(a) ma Tyxena apskaBa TpeOa /a UCIUIATH CBAKOM ITOJTHOCHOILY NPECTaBKe,
y POKY OJl TpH Mecela Of JaTyMa KaJia OBa Ipecy/ia oCTaHe NPaBOCHAXKHA,
y cknany ca wianoMm 44. craB 2 Koneennwuje, u3Hoc oxa no 300 espa (tpu
CTOTHHE €Bpa) Ha uMe TpoukoBa Hactanux npen Cymom, xoju he Outn
MPETBOPEHH Y HAIMOHANHY BanyTy TyKeHe ApxaBe TOo Kypcy Koju he
BaXHUTHU HA JIaH HMCIUIATE, IUTYC CBAKM TOPE3 KOjU MOIHOCHUOLH TPEICTABKU
MOTY TUIaTHTH,
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(B) Ia MO MCTEKy rope HaBeJeHa TPH Mecela J0 UcIuiare, Tpeda IIaTuTH
oOMYHY KaMaTy Ha rope HaBeJeHEe HW3HOCE IO CTOMHM Koja je jelHaKa
HajHW)KO] KamaTHOj ctonu EBporcke meHTpasie 6aHke y3 J0AaTak oJf TPU
NPOLICHTHA [TOeHa,

6. Oobuja mpeoctany Je0 3axTeBa TNOJHOCUJIANA TPEJICTaBKU 3a
NPaBUYHO 32/I0BOJBEHHE.

CacraB/beHO Ha EHIJIECKOM W JIOCTaBJbeHO Yy mucaHoj ¢opmu 1.
neriemOpa 2009. ronune, npema IlpaBuny 77 craBoBu 2 u 3 IlocioBHuKa
Cyna.

Sally Dollé, F. TULKENS,
Cekperap oziebemha [penceanux
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In the case of Vinci¢ and Others v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Frangoise Tulkens, President,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovié,
Andras Sajo,
Nona Tsotsoria,
Kristina Pardalos, judges,
Sally Doll¢, Section Registrar,
Having deliberated in private on 10 November 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in thirty-one separate applications (nos. 44698/06,
44700/06, 44722/06, 44725/06, 49388/06, 50034/06, 694/07, 757/07, 758/07,
3326/07, 3330/07, 5062/07, 8130/07, 9143/07, 9262/07, 9986/07, 11197/07,
11711/07, 13995/07, 14022/07, 20378/07, 20379/07, 20380/07, 20515/07, 23971/07,
50608/07, 50617/07, 4022/08, 4021/08, 29758/07 and 45249/07) lodged with the
Court against Serbia, under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (“the Convention”), by Ms Aleksandra Vinc¢i¢ and
30 others (“the applicants”; see paragraph 5 below) on 26 October 2006, 27 October
2006, 27 October 2006, 27 October 2006, 4 December 2006, 6 December 2006,
18 December 2006, 21 December 2006, 21 December 2006, 11 January 2007, 11
January 2007, 15 January 2007, 2 February 2007, 6 February 2007, 30 January 2007,
19 February 2007, 1 March 2007, 8 March 2007, 21 March 2007, 20 March 2007, 4
May 2007, 4 May 2007, 4 May 2007, 4 May 2007, 28 May 2007, 15 November 2007,
30 October 2007, 28 December 2007, 28 December 2007, 4 July 2007 and 8 October
2007, respectively.

2. The applicants were represented before the Court by Mr J. Kosi¢, a lawyer
practising in Belgrade, and the Government of Serbia (“the Government”) were
represented by their Agent, Mr S. Caric.

3. The applicants complained about the flagrantly inconsistent case-law of the
District Court (Okruzni sud) in Belgrade concerning the payment of the same
employment-related benefit.

4. On 24 September 2008 and 14 October 2008 the Court decided to communicate
the applications to the Government. Applying Article 29 § 3 of the Convention, it also
decided to rule on their admissibility and merits at the same time.

THE FACTS

5. The applicants, Ms Aleksandra Vinci¢ (“the first applicant”), Mr Damir Mati¢
(“the second applicant”), Ms Dusica Obradovi¢ (“the third applicant), Mr Aleksandar
Krzi¢ (“the fourth applicant”), Mr Ljubomir Bozi¢ (“the fifth applicant”), Mr Zoran
Radonji¢ (“the sixth applicant”), Ms Ljiljana Savi¢ (“the seventh applicant”), Ms



Aleksandra Rosi¢ (“the eighth applicant”), Mr Jovo Grbi¢ (“the ninth applicant”), Mr
Mirko Maljkovi¢ (“the tenth applicant”), Mr Milan Vukeli¢ (“the eleventh
applicant”), Mr Jovan Mili¢ (“the twelfth applicant”), Mr Jovan Jovanovi¢ (“the
thirteenth applicant”), Mr Milutin Jovanovi¢ (“the fourteenth applicant”), Mr Nenad
Jovanovi¢ (“the fifteenth applicant”), Mr Zoran Korica (“the sixteenth applicant”), Ms
Dara DPordevi¢ Halapir (“the seventeenth applicant”), Ms Vera Vasovi¢ (“the
eighteenth applicant™), Mr Drago Tumbas (“the nineteenth applicant”), Mr Dobrivoje
Dunji¢ (“the twentieth applicant”), Mr Svetozar Muncan (“the twenty-first
applicant”), Mr Rade Savi¢ (“the twenty-second applicant”), Mr Dragan Udovi¢ (“the
twenty-third applicant”), Mr Milutin Milunov (“the twenty-fourth applicant”), Mr
Predrag Stamenovi¢ (“the twenty-fifth applicant”), Mr Zoran Babi¢ (“the twenty-sixth
applicant”), Mr Slobodan Peji¢ (“the twenty-seventh applicant”), Mr Mirko
Novakovi¢ (“the twenty-eighth applicant”), Mr Radoje Duki¢ (“the twenty-ninth
applicant”), Mr Zoran Zivkovié (“the thirtieth applicant”) and Mr Miodrag Lopi¢i¢
(“the thirty-first applicant”) are all Serbian nationals.

I. THE CIRCUMSTANCES OF THE CASE

6. The facts, as submitted by the parties, may be summarised as follows.

7. The applicants were all members of the Independent Union of Aviation
Engineers of Serbia (Samostalni sindikat inzZenjera vazduhoplovstva Srbije).

8. Following a strike, on 28 November 2004 their union and their employer, JAT
Airways, concluded an agreement whereby the latter accepted to pay all union
members a certain benefit while the former promised to discontinue the strike and
refrain from any legal action.

9. On 29 November 2004 the Director General of JAT Airways, a public
corporation founded by the respondent State, ordered that the necessary calculations
be made and the payment of the benefit be effected immediately.

10. Since this decision would appear not to have been implemented, on 7 February
2005 the applicants, as part of a group of 151 persons, filed a single civil claim
against JAT Airways with the Fourth Municipal Court (Cetvrti opstinski sud) in
Belgrade, seeking payment of the benefit in question (ranging from several hundred
up to approximately one thousand Euros, “EUR”, respectively).

11. The total number of plaintiffs subsequently dropped to 140. The Fourth
Municipal Court thereafter decided to separate the proceedings for each of the
remaining plaintiffs, and ordered them to re-submit their individual claims. The
plaintiffs, including the applicants, complied.

12. Certain applicants were successful before the Fourth Municipal Court; others
were not. However, all the applicants were unsuccessful at second-instance before the
District Court in Belgrade whose decisions they received on the following dates:

- the first applicant on 27 September 2006;

- the second applicant on 13 July 2006;

- the third and fourth applicants on 13 September 2006;

- the fifth applicant on 17 November 2006;

- the sixth applicant on 10 November 2006;

- the seventh applicant on 4 December 2006;

- the eighth applicant on 5 December 2006;

- the ninth applicant on 28 November 2006;

- the tenth applicant on 14 December 2006;

- the eleventh applicant on 20 November 2006;

20



- the twelfth applicant on 8 December 2006;

- the thirteenth applicant on 7 December 2006;

- the fourteenth applicant on 21 December 2006;

- the fifteenth applicant on 21 August 2006;

- the sixteenth applicant on 26 December 2006;

- the seventeenth applicant on 7 February 2007,

- the eighteenth applicant on 5 January 2007;

- the nineteenth and twentieth applicants on 5 February 2007;

- the twenty-first and twenty-fifth applicants on 7 March 2007;

- the twenty-second applicant on 1 March 2007,

- the twenty-third applicant on 28 March 2007;

- the twenty-fourth applicant on 11 April 2007,

- the twenty-sixth applicant on 5 October 2007;

- the twenty-seventh applicant on 3 September 2007;

- the twenty-eighth applicant on 5 September 2007;

- the twenty-ninth applicant on 19 October 2007;

- the thirtieth applicant on 13 June 2007; and

- the thirty-first applicant on 3 September 2007.

13. In its reasoning in the applicants' cases, the District Court held, inter alia, that
the Director General of JAT Airways had not been authorised to grant payment of the
benefit at issue in the absence of an explicit governmental authorisation.

14. In another 23 separate cases, for the same reasons, the District Court also ruled
against the plaintiffs.

15. However, in at least 17 other judgments, rendered between 31 May 2006 and 5
December 2007, the District Court decided in favour of the applicants' colleagues,
notwithstanding the fact that their claims were based on the same facts and concerned
identical legal issues. In its reasoning in these other cases, the District Court
explained, inter alia, that JAT Airways had had to comply with the agreement of 28
November 2004, as well as the decision of its Director General of 29 November 2004.

16. On 27 September 2006 the District Court adopted a “legal opinion” (pravno
shvatanje) affirming the reasoning described at paragraph 13 above.

17. On 21 November 2006 the applicants filed a request urging the Fourth
Municipal Court to proceed in accordance with Article 176 of the Civil Procedure Act
2004 (see paragraph 39 below), that is to seek guidance from the Supreme Court
(Vrhovni sud Srbije) on how to deal with a large number of cases, including their own,
wherein the District Court had already ruled inconsistently.

18. On 27 February 2007 the Supreme Court rejected the Fourth Municipal Court's
request made to this effect on 10 January 2007. In so doing, it noted, inter alia, that
Article 176 was inapplicable because in a number of cases at issue the District Court
had already ruled as the final instance, and stressed that it was up to the said court to
harmonise its own case-law.

19. On 17 July 2008 the Constitutional Court (Ustavni sud Srbije) rejected the
motion for abstract review (inicijativa za ocenu zakonitosti) filed by JAT Airways,
requesting to have the agreement of 28 November 2004 and the Director General's
decision of 29 November 2004 declared unlawful. The court explained that it had no
jurisdiction ratione materiae given that the impugned documents could not be
qualified as general acts (opsti akti) within the meaning of Article 167 § 1 of the
Constitution (see paragraph 24 below).

20. In the meantime, JAT Airways lodged several separate counterclaims against
the applicants, seeking that the said agreement and the Director General's decision be
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declared null and void. Ultimately, however, all of these claims would appear to have
been rejected on various procedural grounds.

21. Dozens of separate cases such as the applicants' seem to be still pending at first
or second instance.

II. RELEVANT DOMESTIC LAW

A. The Constitution of the Republic of Serbia 1990 (Ustav Republike Srbije;
published in the Official Gazette of the Republic of Serbia - OG RS - no.
1/90)

22. Article 22 § 1 of the Constitution provided, inter alia, that everyone “shall be
entitled to the equal protection of his or her rights in a suit before a court of law”.

23. This Constitution was repealed in November 2006, which is when the new
Constitution, published in OG RS no. 98/06, entered into force.

B. The Constitution of the Republic of Serbia 2006 (Ustav Republike Srbije;
published in OG RS no. 98/06)

24. The relevant provisions of the Constitution read as follows:

Article 32 § 1

“Everyone shall have the right to ... [a fair hearing before a] ... tribunal ... [in the determination]
... of his [or her] rights and obligations ...”

Article 167 § 1
The Constitutional Court shall decide about:

5. the compliance of general acts [opstih akata] adopted by organisations exercising delegated
public powers ... with the Constitution and the laws.

Article 170

“A constitutional appeal may be lodged against individual decisions or actions of State bodies or
organisations exercising delegated public powers which violate or deny human or minority rights
and freedoms guaranteed by the Constitution, if other legal remedies for their protection have
already been exhausted or have not been prescribed.”

Article 172 §§ 1,2 and 3

“The Constitutional Court shall have fifteen judges who shall be elected or appointed for a
period of nine years.

Five judges of the Constitutional Court shall be elected by the National Assembly, another five
shall be appointed by the President of the Republic, and another five shall be appointed at the
general session of the Supreme Court of Cassation...

The National Assembly shall elect five judges of the Constitutional Court from among ten
candidates proposed by the President of the Republic, the President of the Republic shall appoint
five judges of the Constitutional Court from among ten candidates proposed by the National
Assembly, and the general session of the Supreme Court of Cassation shall appoint five judges
from among ten candidates proposed at the general session by the High Judicial Council and the
State Prosecutors' Council.”
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Article 175§ 1

“The Constitutional Court shall adjudicate by the majority of votes cast by all judges of the
Constitutional Court.”

C. Constitutional Act on the Implementation of the Constitution of the
Republic of Serbia (Ustavni zakon za sprovodenje Ustava Republike
Srbije; published in OG RS no. 98/06)

25. In accordance with Article 9 § 3 the Constitutional Court shall be deemed
constituted when two thirds of the total number of judges have been elected or
appointed.

D. Constitutional Court Act (Zakon o Ustavnom sudu; published in OG RS
no. 109/07)

26. The relevant provisions of this Act read as follows:

Article 7§ 1

“The decisions of the Constitutional Court shall be final, enforceable and binding.”

Article 10 § 1
“The Constitutional Court shall have its Rules of Procedure ... which shall regulate, in greater
detail, the organisation ... [and the functioning of the Constitutional Court] ... as well as the
proceedings ... [before it] ...”
Article 27 §§ 1 and 2
“ ... [T]he Constitutional Court shall have a Registry.
The organisation, the tasks, and the functioning of the Registry shall be regulated, in greater
detail, by ... the Constitutional Court.”
Article 82 §§ 1 and 2

“A constitutional appeal may be lodged against an individual decision or an action of a
State body or an organisation exercising delegated public powers which violates or denies human
or minority rights and freedoms guaranteed by the Constitution, if other legal remedies have
already been exhausted or have not been prescribed or where the right to their judicial protection
has been excluded by law.

A constitutional appeal may be lodged even if all available remedies have not been exhausted in
the event of a breach of an applicant's right to a trial within a reasonable time.”
Article 83 § 1
“A constitutional appeal may be lodged by any individual who believes that any of his or her
human or minority rights or freedoms guaranteed by the Constitution has been violated or denied
by an individual decision or an action of a State body or an organisation exercising delegated
public powers.”
Article 84 § 1
“A constitutional appeal may be lodged within thirty days of receipt of the individual decision
or the date of commission of the actions ... [in question] ...”

Article 89 §§ 2 and 3

“When the Constitutional Court finds that an ... individual decision or action has violated or
denied a human or minority right or a freedom guaranteed by the Constitution, it shall annul the ...
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decision in question or ban the continuation of such action or order the implementation of other
specific measures as well as the removal of all adverse consequences within a specified period of
time.

The decision of the Constitutional Court accepting a constitutional appeal shall constitute a legal
basis for requesting compensation or the removal of other adverse consequences before a
competent body, in accordance with the law.”

Article 90

“... [An applicant who has obtained a Constitutional Court decision in his or her favour] .., may
lodge a compensation claim with the Commission for Compensation in order to reach an
agreement in respect of the amount ... [of compensation to be awarded] ...

If the Commission for Compensation does not rule favourably in respect of a compensation
claim or fails to issue a decision within thirty days from the date of its submission, the applicant
may file a civil claim for damages before the competent court. If only partial agreement has been
achieved, a civil claim may be filed in respect of the remainder of the amount sought.

The composition and operation of the Commission for Compensation shall be regulated by the
Minister of Justice.”

Article 113 §§ 2 and 3

“A constitutional appeal may also be lodged against ... [the individual decision or action in
question] ... if this decision ... [has been adopted] ... or this action has been undertaken between
the date of promulgation of the Constitution and the date of entry into force of this Act.”

... [In this case a constitutional appeal may be lodged] ... within thirty days as of the date of
entry into force of this Act”

Article 116

“The Constitutional Court shall, within ninety days as of the date of entry into force of this Act,
adopt its Rules of Procedure and ... [further regulate the organisation and functioning of its
Registry] ...”

The Minister of Justice shall, within ninety days as of the date of entry into force of this Act ...
[regulate the composition and the operation of the Commission for Compensation] ...”

E. Rules of Procedure adopted by the Constitutional Court (Poslovnik o radu
Ustavnog suda; published in OG RS nos. 24/08 and 27/08)

27. These Rules, inter alia, contain the necessary details as regards the processing
of appeals lodged with the Constitutional Court.

F. Entry into force of the above legislation

28. The new Constitution of the Republic of Serbia and the Constitutional Act on
its implementation were both promulgated in November 2006.

29. By 24 November 2007 two thirds of the total number of Constitutional Court
judges had been elected or appointed (see paragraph 25 above).

30. The Constitutional Court Act entered into force on 6 December 2007.

31. The Rules of Procedure of the Constitutional Court, published in OG RS no.
24/08, entered into force on 15 March 2008. Minor textual corrections thereof were
published in OG RS no. 27/08 of 17 March 2008.
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G. The case-law of the Constitutional Court and the Commission for
Compensation

32. By 9 July 2009 the Constitutional Court had considered several hundred
appeals alleging individual human rights violations, and had found breaches in dozens
of cases concerning, inter alia, access to court, detention, length of proceedings, and
various procedural fairness issues (see
http://www.ustavni.sud.sr.gov.yu/sudska praksa/uzalbe.php).

33. The first decisions on the merits of the appellants' complaints, including the
very first decision establishing a violation of the Constitution, had been adopted on 10
July 2008 (ibid.), and were published in OG RS no. 74/08 of 7 August 2008.

34. Where appropriate, the Constitutional Court had, in a number of cases,
quashed decisions adopted by the lower courts, as well as the Supreme Court, ordered
that the excessively protracted judicial proceedings be concluded as soon as possible,
and held that financial compensation for the damage suffered by the appellant had
been warranted.

35. By 26 May 2009 the Commission for Compensation had awarded damages in
at least 4 cases where the Constitutional Court had already found a violation and held
that adequate compensation was called for.

H. Civil Procedure Act 2004 (Zakon o parni¢nom postupku; published in OG
RS no. 125/04)

36. Article 2 § 1 provides, inter alia, that all parties shall be entitled to the equal
protection of their rights.

37. Article 12 provides that when a court's decision in a pending suit rests on the
prior resolution of a preliminary legal issue, the court itself may rule on this issue, as
well as the main claim, unless the relevant legislation provides otherwise. The court's
decision as regards the preliminary issue, however, shall only be legally binding in
respect of the ongoing judicial proceedings.

38. Article 149 provides, inter alia, that, in principle, legal costs and expenses
shall be divided proportionately between the parties, based on the measure of their
success in the proceedings. Should a party lose the case entirely, that party shall be
obliged to pay all the legal costs and expenses incurred.

39. Article 176 provides that when there are many cases pending at first instance
raising the same preliminary legal issue, the court of first instance shall, either ex
officio or at one of the parties' requests, be entitled to institute separate proceedings
before the Supreme Court, petitioning the latter to resolve the issue in question. The
lawsuits pending at first instance shall be stayed in the meantime.

40. Articles 3 § 3, 413, 415, 417 and 418 provide that the Public Prosecutor shall,
ex officio or in response to a party's specific proposal, within a period of three months,
have the right to lodge a Request for the Protection of Legality against a final civil
court decision, should it transpire that the decision in question was “based on the
parties' unlawful dispositions” (nedozvoljeno raspolaganje stranaka), i.e. those
undertaken in breach of the “binding provisions of domestic law, public order or the
rules of morality” (prinudni propisi, javni poredak i pravila morala). Should the
Public Prosecutor refuse to lodge a request of this sort, the party who had urged him
to do so shall, within thirty days, have the right to file its own Request for the
Protection of Legality with the Supreme Court.
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41. Article 422.8 provides that a case which has been concluded by means of a
final court decision may be re-opened, at the interested party's request, if the
preliminary legal issue, within the meaning of Article 12 of this Act, was
subsequently resolved in a different manner by the competent State body. Article
422.10 further provides that a case may be re-opened if the European Court of Human
Rights has in the meantime rendered a judgment in respect of Serbia concerning the
same or a similar legal issue.

42. This Act entered into force in February 2005, thereby repealing the Civil
Procedure Act 1977.

THE LAW

I. JOINDER OF THE APPLICATIONS

43. The Court considers that, in accordance with Rule 42 § 1 of the Rules of
Court, the applications should be joined, given their similar factual and legal
background.

II. ALLEGED VIOLATION OF ARTICLES 6 § 1, 13 AND 14 OF THE
CONVENTION

44. The applicants relied on Articles 6 § 1, 13 and 14 of the Convention. In
substance, however, they complained about the rejection of their own claims by the
District Court in Belgrade, at final instance, based on the “erroneous application of the
relevant domestic legislation”, and the same court's simultaneous acceptance of
identical claims filed by their colleagues.

45. The relevant provisions of the said Articles read as follows:

Article 6 § 1

“In the determination of his civil rights and obligations ... everyone is entitled to a fair ... hearing
... by [a] ... tribunal ...”

Article 13

“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity.”

Article 14

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a national minority, property, birth or
other status.”

A. Admissibility

1. The parties' arguments

46. The Government maintained that the applicants had not exhausted all effective
domestic remedies within the meaning of Article 35 § 1 of the Convention. Primarily,
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in their appeals lodged against the judgments adopted at first instance, the applicants
should have contested the decision to separate the proceedings in question and
requested that their claims be examined jointly and consistently. Secondly, the
applicants should have filed a request under Article 176 of the Civil Procedure Act
2004 much earlier (see paragraphs 17, 18 and 39 above), whilst their cases were still
pending at first instance. Thirdly, the parties could have lodged a Request for the
Protection of Legality (see paragraph 40 above). In particular, although the applicants
might not have had a “legal interest” in claiming that the agreement and decision at
issue had been “based on the parties' unlawful dispositions” (see paragraphs &, 9 and
40), JAT Airways should have done so. Indeed, the latter had also failed to make use
of several other remedies. Fourthly, the applicants should have brought a separate
civil suit, requesting that the said agreement and decision be confirmed as legally
valid, even in the absence of a governmental authorisation to this effect. In the
meantime, the applicants' original suits could have been stayed pending the outcome
of this case and ultimately, upon its conclusion, resolved consistently (see paragraph
37 above). In the alternative, had the applicants' original suits already been concluded,
they could have used this judgment to request the re-opening of their cases (see
paragraph 41 above). Finally, given the date of promulgation of the “new
Constitution”, except for the first, second, third, and fifteenth applicants, all remaining
applicants should have lodged an appeal with the Constitutional Court (see paragraph
28 above).

47. The applicants maintained that they had exhausted all effective domestic
remedies, adding that the constitutional appeal had not been effective at the relevant
time.

2. The Court's assessment

48. The Court recalls that the rule of exhaustion of domestic remedies referred to
in Article 35 § 1 of the Convention requires applicants first to use the remedies
provided by the national legal system, thus dispensing States from answering before
the Court for their acts before they have had an opportunity to put matters right
through their own legal system. The burden of proof is on the Government claiming
non-exhaustion to satisfy the Court that an effective remedy was available in theory
and in practice at the relevant time; that is to say, that the remedy was accessible,
capable of providing redress in respect of the applicant's complaints and offered
reasonable prospects of success. However, once this burden of proof has been
satisfied it falls to the applicant to establish that the remedy advanced by the
Government was in fact exhausted or was for some reason inadequate and ineffective
in the particular circumstances of the case or that there existed special circumstances
absolving him or her from the requirement (see, inter alia, T. v. the United Kingdom
[GC], no. 24724/94, § 55, 16 December 1999).

49. The Court notes that the application of the “exhaustion rule” must also make
due allowance for the context. Accordingly, it has recognised that Article 35 § 1 must
be applied with some degree of flexibility and without excessive formalism (see the
Akdivar and Others v. Turkey judgment of 16 September 1996, Reports of Judgments
and Decisions 1996-1V, p. 1211, § 69). Further, an effective domestic remedy must
form a part of the normal process of redress and cannot be of a discretionary
character. The applicant must, therefore, be able to initiate the proceedings directly,
without having to rely on the benevolence of a State body (see, infer alia, Lepojic v.
Serbia, no. 13909/05, § 53, 6 November 2007). Finally, where there are several
effective remedies available, it is for the applicant to select which remedy to pursue in
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order to comply with the requirements of Article 35 § 1 of the Convention (see Airey
v. Ireland, judgment of 9 October 1979, Series A no. 32, p. 12, § 23).

50. Turning to the present case, the Court observes that the Fourth Municipal
Court's decision to separate the single lawsuit brought by the applicants and the other
plaintiffs jointly into a number of parallel sets of proceedings had been of a
procedural nature and, as such, of no bearing on the ultimate determination of the
applicants' claims on their merits. In any event, the applicants had only become aware
of the final outcome of their civil suits upon receipt of the decisions rendered by the
District Court at second instance. The applicants had further had “no right under law”
to request directly the preliminary consideration of their claims by the Supreme Court
in accordance with Article 176 of the Civil Procedure Act (see paragraph 39 above),
no “legal interest”, as admitted by the Government themselves (see paragraph 46
above), to file a Request for the Protection of Legality with the same court, and
certainly no obligation to bring a separate civil suit concerning the same underlying
issue. It follows, therefore, that none of these remedies can be considered effective.

51. Finally, as regards legal systems which provide constitutional protection for
fundamental human rights and freedoms, such as the one in Serbia, the Court recalls
that it is incumbent on the aggrieved individual to test the extent of that protection
(see, inter alia, Mirazovi¢ v. Bosnia and Hercegovina (dec.), no. 13628/03, 16 May
2006). With this in mind, given the power of the Serbian Constitutional Court (see
paragraph 26 above, in particular Articles 7 § 1,82 §§ 1 and 2, 83 § 1, 89 §§ 2 and 3
of the Constitutional Court Act), as evidenced through its case-law (see paragraphs
32-34 above), as well as the competence of the Commission for Compensation (see
paragraphs 26 and 35 above, in particular Articles 89 § 3 and 90 of the Constitutional
Court Act quoted in paragraph 26), the Court is of the opinion that a constitutional
appeal should, in principle, be considered as an effective domestic remedy within the
meaning of Article 35 § 1 of the Convention in respect of all applications introduced
as of 7 August 2008, that being the date when the Constitutional Court's first
decisions on the merits of the said appeals had been published in the respondent
State's Official Gazette (see paragraph 33 above; see also, mutatis mutandis, Pikic¢ v.
Croatia, no. 16552/02, §§ 24, 25 and 29, 18 January 2005). In the present case,
however, since all applicants had filed their applications with the Court before that
date and because the issue of whether domestic remedies have been exhausted is
normally determined by reference to the date when the application was lodged, the
Court considers that the applicants had indeed had no obligation to exhaust this
particular avenue of redress before turning to Strasbourg (see Cvetkovié v. Serbia, no.
17271/04, § 41, 10 June 2008).

52. In view of the above and it being understood that any remedies which JAT
Airways could possibly have made use of are irrelevant, the Court finds that the
applicants' complaints cannot be declared inadmissible for non-exhaustion of
domestic remedies under Article 35 § 1 of the Convention. Accordingly, the
Government's objection in this respect must be dismissed.

53. The Court further considers that the applicants' complaints are not manifestly
ill-founded within the meaning of Article 35 § 3 of the Convention and finds no other
ground to declare them inadmissible. The complaints must therefore be declared
admissible.
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B. Merits

54. The Government maintained that there had been no violation of the
Convention and argued that the correct decision, pursuant to the relevant domestic
law, was indeed to rule against the applicants (see paragraph 16 above). They further
noted that judicial precedent was not a binding source of law in Serbia, and
emphasised that the domestic courts were independent in their work. Lastly, the
Government pointed out that the inconsistency alleged by the applicants concerned
the merits of their claims only, rather than any procedural issue, and did not involve
the Supreme Court's case-law nor did it relate to any prior systemic and/or grave
injustice.

55. The applicants reaffirmed their complaints.

56. The Court notes that whilst certain divergences in interpretation could be
accepted as an inherent trait of any judicial system which, just like the Serbian one, is
based on a network of trial and appeal courts with authority over a certain territory, in
the cases at hand the conflicting interpretations stemmed from the same jurisdiction,
1.e. the District Court in Belgrade as the court of last resort in the matter (see, mutatis
mutandis, Tudor Tudor v. Romania, no. 21911/03, § 29, 24 March 2009), and
involved the inconsistent adjudication of claims brought by many persons in identical
situations even after the adoption of the District Court's “opinion” of 27 September
2006 (see paragraph 16 above). Since these conflicts were not institutionally resolved,
all this created a state of continued uncertainty, which in turn must have reduced the
public's confidence in the judiciary, such confidence, clearly, being one of the
essential components of a State based on the rule of law. The Court therefore, without
deeming it appropriate to pronounce as to what the actual outcome of the applicants'
lawsuits should have been (see, mutatis mutandis, Garcia Ruiz v. Spain [GC], no.
30544/96, § 28, ECHR 1999- 1), considers that the judicial uncertainty in question has
in itself deprived them of a fair hearing before the District Court in Belgrade. There
has consequently been a violation of Article 6 § 1 on this account (see, mutatis
mutandis, Tudor Tudor v. Romania, cited above, § 32, 24 March 2009).

57. Having regard to this finding of a violation, the Court considers that it is not
necessary to examine whether, in this case, there has also been a violation of Articles
13 and 14 taken together with Article 6 § 1 of the Convention (see, mutatis mutandis,
Tudor Tudor v. Romania, cited above, § 33).

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

58. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

59. The applicants requested that the State be ordered to pay, from its own funds,
the respective sums sought in their suits brought against JAT Airways.

60. The Government contested those claims.

61. Having regard to the violation found in the present case and its reasons for so
doing (see paragraph 56 above, particularly the reference to the outcome of the
applicants' suits), as well as in view of the provisions of Article 422.10 of the Civil
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Procedure Act 2004 (see paragraph 41 above), the Court considers that the applicants'
claims must be rejected.

B. Costs and expenses

62. Each applicant also claimed the costs and expenses incurred in the domestic
proceedings, another EUR 280 each for the application giving rise to the proceedings
before the Court, as well as a total of approximately EUR 1,400 in Serbian Dinars for
the submission of their joint written observations and the related translation costs.

63. The Government contested those claims.

64. According to the Court's case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown that these
have been actually and necessarily incurred and were also reasonable as to their
quantum. In the present case, regard being had to the documents in its possession and
the above criteria, the Court considers it reasonable to award each applicant EUR 300
for their costs and expenses incurred in connection with their Strasbourg case (see,
mutatis mutandis, R. Kacapor and Others v. Serbia, nos. 2269/06, 3041/06, 3042/06,
3043/06, 3045/06 and 3046/06, §§ 130-135, 15 January 2008).

65. As regards the costs and expenses incurred domestically, the Court is of the
opinion that they must be rejected given the provisions of Articles 422.10 and 149 of
the Civil Procedure Act 2004 (see paragraphs 41 and 38 above, in that order).

C. Default interest
66. The Court considers it appropriate that the default interest should be based on

the marginal lending rate of the European Central Bank, to which should be added
three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Decides to join the applications;

2. Declares the applications admissible;

3. Holds that there has been a violation of Article 6 § 1 of the Convention;

4. Holds that it is not necessary to examine separately the applicants' complaints
under Articles 13 and 14 taken together with Article 6 § 1 of the Convention;

5. Holds

(a) that the respondent State is to pay each applicant, within three months as of the
date on which this judgment becomes final in accordance with Article 44 § 2 of
the Convention, EUR 300 (three hundred euros) for the costs and expenses
incurred before the Court, which sum is to be converted into the respondent State's
national currency at the rate applicable on the date of settlement, plus any tax that
may be chargeable to the applicants;
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(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to the
marginal lending rate of the European Central Bank during the default period plus
three percentage points;

6. Dismisses the remainder of the applicants' claim for just satisfaction.

Done in English, and notified in writing on 1 December 2009, pursuant to Rule 77
§§ 2 and 3 of the Rules of Court.

Sally Dollé Francgoise Tulkens
Registrar President™
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