Ha ocHoBy unana 6. ctaB 1. Ypenoe o 3actynHuky PermyOmmke Cpouje mipen
EBpornckum cymom 3a jpyncka npaea (,,Ciyx0enu rinacauk PC*, 6poj 61/06
—npeuninhed TEeKCT) 00jaBJbyje ce, Ha CPICKOM M EHIJIECKOM jEe3UKY,
[Ipecyna EBporickor cyna 3a jpyjcka npasa mo npeactasiu 6poj 33888/05
— Ionmosuh mpotus Cpbuje, koja riacu:

»EBPOIICKU CY I 3A JbYICKA I[IPABA

JIPYT'O OJIEJbEISE

NPEJMET MUJINIIA ITIOMOBU® nporus CPBUJE
(IIpeocmaska 6poj 33888/05)

MIPECYJIA

CTPA3BYP

24. noBemOap 2009. rogune

OBa mpecyna he moctaTu MpaBOCHa)XHa y OKOJIHOCTMMAa MpeaBUl)eHUM
yradoM 44. cra 2.KonseHnuje. Moryhe cy pemakTopcke mpoMeHe.



Y npeamerty IlonoBuh nporus Cpouje,

EBporicku cyn 3a pyjacka mpaBa (/lpyro onesseme) 3acenajyhu y Behy y
YHjeM Cy cacTaBy OWIIH:

Francgoise Tulkens, npedceonux,
Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovic,

Andras Sajo,

Nona Tsotsoria,

Kristina Pardalos, cyouje,

u Sally Doll¢, cexpemap Odemerva,

nocne Behama Ha 3aTBOPEHO] CEAHMIM oApkaHoj 3. HoBemOpa 2009.
rO/INHE,

n3pude cienehy npecyay, Koja je ycBojeHa Ha Taj JIaH:

INOCTVYIIAK

1. Ilpenmet je popmupan Ha ocHOBY mpejcTaBke (0poj 33888/05), kojy
je Cyny
nogHena npotus [pxkasHe 3ajennunie Cpouja u Llprna ['opa npema unmany
34. KoHBeHIMje 3a 3alITUTY JbYACKHX TpaBa W OCHOBHHUX cioboma (y
nasbeM  Tekcry: “‘KonmBenmmja”) npkaBipanka CpOuje, tha Munmmma
[Monoeuh (y mammem tekcry: “IlomHocuTesbka mpencraBke”), gana 12.
centeMOpa 2005. rogure.
2. On 3. jyna 2006. ronune, nmocne exnapamnuje o He3aBucHocTu LlpHe
T'ope,
Cpbuja je uckJpyurBa CTpaHa yroBOpHHIA y mocTynuuma npe Cyiom.

3. TlogHocutespky mpencraBke 3actymao je r. C. CtojanoBuh, ajBokat
u3 beorpana. Bnany CpOuje (y namem Tekcty: “Brnana”) 3acTymao je meH
3acTynHuk, r. C. [{apuh.

4. Jlana 13. jyma 2006. romuue Ilpencennuk Jlpyror opesbema je
otyuno aa Brnany o6aBectu o npencrasiy. [Ipumemyjyhu unan 29. cras 3.
Kouseniyje, pemwo je, Takohe, Ja ce OCHOBAHOCT MPEJCTAaBKE pa3Marpa
HCTOBPEMEHO KaJla U IOIYIITEHOCT.



UNBHEHULE

L OKOJIHOCTU ITPEAMETA

5. dpyrun ommruHCKH cyx y beorpamy je 23. oxtoOpa 1984. rommne
JIOHEO TIpecyAy Yy K0joj je, u3mel)y ocrajor, HaBeJeHO Jia je TOTHOCHTEJbKA
npencTaBke BiracHUIa 36% crana u rapaxe y beorpanmy. 3a mpeocTanux
64% je ytBpheno na je mmoBuHa JI. C., OuBIIer mapTHepa IMOJHOCHUTEIBKE
npencraBke. OBa npecy/a je mocrana nmpaBocHaxHa 25. jyna 1985. rogune.

6. Y nmoceOHOM mocTynky, YerBptu onmtuHcku cya y beorpany je 30.
Mapra 1987. roamne mpecyamo aa je ¢u3NYKa TOJeNa HaBeJcHE
HernokpeTHocTH Hemoryha, 1a yMecTo Tora Tpeda oApKaTH jaBHY MPONajy,
W Jla CpeJICTBa O]l pojiaje Tpeba Ha oarosapajyhu HauWH NoJenuTH u3Melhy
OUBIIIMX MapTHEpPA.

7. OBa oJuTyKa je mocrana nmpaBocHaxxHa 16. HoBemOpa 1987. roqune.

8. YerBptu ommruHCKH cyn y beorpamy (y majbeM TEKCTy: ,,M3BPIIHH
cyn) je 18. maja 1990. rommHE YCBOjHO TMPEUIOT IOJHOCHUTEIHKE
NpeJCTaBKe W HAJIOKUO W3BPILIEHE rope HaBeleHe omryke on 30. mapra
1987. ronune.

9. Ha pouunmty oapxanom 2. centemOpa 1996. roauHe mogHOCHUTEIbKA
NPEACTaBKe j€ MOHyAWIa Ja OTKyNnH 64% MpeaMeTHOr CTaHa y BIACHULITBY
J1. C. 1 Tako MOCTaHE HEroB UCKJbYUYHMBH BIACHUK. M3BpIIHU CyA je HcTOT
JlaHa TPUXBATHO OBY MOHYIy, IOCYIMO HEMOKPETHOCT ITOJHOCUTEIHKU
NpeaCcTaBKe y YTBpAMO 1eHy ox 25.126,22 aunapa. [l. C. je kacHHje yI0KHO
XaJ0y MPOTUB OBE OJTyKeE.

10. TTocne Bpahama npeamera HIKeM cyay, OKpykHU cyA je 26. anpuia
2002. roguHe MOTBPAMO OMJIYKY HM3BPIIHOT CyJa M OHA je THME IocTana
MIPaBOCHAXHA.

11. BpxoBHH cyn je 3. MapTa yCBOJHO 3aXTeB 3a 3aIUTUTY 3aKOHUTOCTH
KOjU je TU4HO moaHeo PenmyOmuuky jaBHU Tyxwunan. OH je YKHHYO OJUTyKe
HIDKAX CyJlOBa W BpaTHO INpeAMET M3BPLIIHOM CyAy Ha IOHOBHO
pa3smarpame. McnocraBuino ce aa je o/ulyka BpxoBHor cyaa ypyueHa
MOJTHOCUTEJBbKH TpejicTaBke 1o 12. janyapa 2005. roaune.

12. Tlocne muxoBor paznaza 1978. romune, /[. C. je y moTmyHOCTH
3apXao y BIIACHHUINTBY MPEIMETHH CTaH, NpU YeMy Wu3riena 1a My
MOTHOCUTEJbKA TIPEACTAaBKE HHj€ UMalia MIPHUCTYTI O] Taja.

13. Ioguocuressku npenctaske je 20. okroopa 2006. roguae Bpahena
HOMHUHAJHa BPEAHOCT M3HOCa IuraheHor mpema omiynu of 2. cenTemoOpa
1996. ronune (BUmETH CTaB 9 y TOPHEM TEKCTY ).

14. TlomHocutesbka TpeAcTaBke je mpemuHyna 2. centemOpa 2007.
TOJIMHE.

15. YerBptH ommutuHcKH ¢y je 21. cenremOpa 2007. roauHe 00ycTaBruoO
MOCTYNaK JIOK Ce 4YeKa Ha ojapehuBame 3aKOHCKHX HacleIHUKa
MOTHOCUTEJbKE MPEICTaBKE.



16. Cun mogHocuTesbke mpencraBke je 10. okroOpa 2008. roamue, Kao
HBEH jeJIMHN HACJICTHUK, ITOTHEO0 3aXTEB 32 HACTaBaK IMOCTYIIKA.

17. W3rnexaa na on Tama HHMje OWIO Jajker pasBoja jgorahaja y oBom
npeaMeTy.

II. PEJIEBAHTHO IOMARE [IPABO

A. 3akoH 0 u3BpIIHOM mocTynky (o0jaB/beH y Cirym0eHOM JIMCTY
Cage3ne Penyouuxke Jyrociasuje, op. 28/00, 73/00 u 71/01)

18. YUnan 4. npeasuha na ce M3BPLIHM NOCTYHAaK CIIPOBOAM ca TOCEOHOM
XUTHOIINY.

19. Un. 147. no 160. yTBphyjy neTasbe y BE3W ca jaBHOM IMPOJajoM
HEKPETHHHA.

b. 3akon o HaciaehuBawy (0o0jaBbeH y Ciy:k0eHOM TIJIACHHKY
Peny6smke Cpouje, op. 46/95 u 101/03)

20. Yman 212. craB 1. mpeaBuha ma ce 3a0CTaBIITHHA TPEMHHYJIOT
MIPEHOCH ex lege Ha 3aKOHCKE HACIICIHUKE Yy TPEHYTKY CMPTH.

ITPABO
L. CMPT IIOAHOCHUTEJBKE ITPEJAICTABKE

21. IlogHocuTe bKa TIPEACTaBKE je mpeMunyna 2. jyna 2007. ronune.

22. Ilpeu ommtuHcku cyn y beorpaay je 20. mapra 2008. rogune
MPOrjacuo CHHA IMOJHOCUTEJbKE MpencTaBke, I. Bojka Mwumkosuha, 3a
HEHOT jJEIMHOT 3aKOHCKOT HacIlleIHUKA.

23. T'ocnogua Mumkosuh je 23. anpuna 2009. rogune obasectro Cya
Jla OH KEJIM J1a HACTAaBH Ca IMOCTYIIKOM KOjH j€ TIOKPEHYJIa FheroBa MajKa.

24. C o03upoM Ha penieBaHTHO Jomahe 3aKOHOJABCTBO (BuaeTH cTaB 20
y TOPHEM TEKCTY), Ka0 U Ha YHILEHUILY Ja OH UMa ,,04HTJICaH UMOBHHCKU
uHTEpec” y M3BPIIHOM TMNOCTYynKy Yy mnuTamy, Cya cmarpa, 0e3
npejyaunypama  APYruxX TNpeMMUHApHUX mpuMendu Bmage, nma T.
MumkoBuh MMa OCHOB J1a MOCTYNaK HacTaBM yMECTO Majke (BUICTH,
mutatis mutandis, Mapuuh u Opyeu noowocuoyu npeocmagre HPOMuUs
Cpouje, 6poj 17556/05, ct. 35 — 40, 30. okToOpa 2007. roause).

25. Ilpema Tome, cam 1. MumkoBuh he OUTH TIOTHOCHTIAL TIPEICTABKE Y
TlaJbeM TEKCTY.

IL. HABOJJHA ITOBPEJIA YJIAHA 1. IIPOTOKOJIA BPOJ 1

26. Ilpema umnany 1. [Iporokoma Opoj 1., mogHOCHIIAIl MPENCTaBKE Ce
KaJauo 300r HEM3BpIICHA NPABOCHAXHE OJUTyKe YUeTBPTOr ONIITHHCKOT



cyna ox 30. mapra 1987. ronune.

27. YUnan 1. [Iporoxona 6poj 1 rinacu kako cienu:

“Cpako ()M3MYKO ¥ IIPABHO IIMIC MMa I[PaBO HA HEOMETAHO YXXHUBAIE CBOjC
nMoBrHE. HUKO He MOke OWTH JIMILIEH CBOje MMOBHMHE, OCHM y jJABHOM WHTEpECYy U
01 YCJIOBUMA IIpeIBH)CHUM 3aKOHOM H OIILITHM HaveslMa MeljyHapoIHOT mpaga.

Iperxoxne onpende, MehyTum, HE Ha KOjU HaYMH HE YTHUY HA IIPaBO IpKaBe 1a
IpUMeBYje 3aKOHE KOje cMaTpa MoTpeOHUM Ja Ou perynucana kopuiheme UMOBUHE
y CKII/ly C OIIITAM HHTepecHMa WK Ja Ou 00e30eamina HamaTy nopesa uin Jpyrux
JNaxOWHa WK Ka3HU.”

A. lomymITeHOCT

28. Bnama je craBmia pasHe mpuMende Ha JIOMYIITEHOCT OBOT
nutama. Mehytum, Cyx je oapbammo ciauuHe mnpumMeade y MHOTUM
MPETXOHUM cllydajeBuMa (BueTH, Ha nipumep, lIpedyzehie EBT npomus
Cpouje, 6poj 3102/05, ct. 39 — 42, 21. jyu 2007. ronune). OH He Hana3u
noceOHe OKOJIHOCTH Y TPEIMETHOM CITydajy Koje OM 3axTeBaie J1a OJCTYIH
Ol OBaKkBE CyACKe Impakce. 300Tr TOora OH TIPEACTaBKy IMporjamana
JOMYIITEHOM.

B. OcHoBanoct

29. TlogHocwnali TpeACTaBKE je IMOHOBO IMOTBPAHMO Ja Cy HEroBa
MMOBHHCKa TIpaBa rnoBpeheHa, 1ok je Biana ocrana npu craBy na Huje OUiIo
noBpeze uiana 1. [Iporokoma 6poj 1.

30. Cyn je wecto Hanma3mo 1a, y KoHTekcty wiana 1. [Iporokomna 6poj 1,
no3uTHBHE o0aBe3e Jlp:kaBa MOTY 3aXTEBaTH IpeAy3uMame Mepa Kaaa cy
HEONXO/HE pajad 3allTHTE TpaBa Ha WMOBHHY, MOCEOHO Kaaa IOCTOjU
JMPEKTHA Be3a u3Mely Mepa Koje HOAHOCHIIAL] TIPEICTABKE MOXKE 3aKOHUTO
OYeKHMBaTH Ja he WX OpraHu Npeay3eTH M JCIOTBOPHOT YXKHBaHka HErOBE
UMOBHUHE (BHIETH, hypdos npomue Pycuje, 6poj 59498/00, ct. 39 — 42,
ELIXP 2000-1I11).

31. Ilpema Tome, [IpxaBa je oaroBopHa Ia ymoTpeOW cBa TpaBHA
CpeAcTBa KOja MMa Ha paclnojlaramby Kako OM ce M3BpIIWIA MIPaBOCHAa)KHA
CyJICKa OJJIyKa, YIPKOC YMICHHLM Ja je OHAa JIOHETa MPOTHUB MPUBATHOT
JMLa, Kao U 1a 006e30e11 MOTIYHO MOIITOBAakE CBUX pejieBaTHUX JoMahux



nocTymaka (BUIeTH, mutatis mutandis, Mapuuh u Opyeu noonocuoyu
npedocmaske npomus Cpbuje, TNTHPAH y TOPEHEM TEKCTY, CTaB 56.).

32. Kana ce BpatuMo Ha nipeameTHH ciydaj, Cya npBo npumMehyje fa ce
HENPEeKUJIHA HeCIOCOOHOCT qoMahuxX opraHa Jia MpeJMETHU CTaH MPOJajy
jaBHOM TMPOZAjoM CBOJM HAa MeEIIalke y MMOBHHCKA IpaBa IOJIHOCHOIA
npexacraske. [pyro, omiyka o K0joj je ped Imocrana je mpaBOoCHaXKHA 16.
HOBeMOpa 1987. rommue, a HEHO H3BpIICHE je HamoxeHo 18. maja 1990.
rogune. Tpehe, [IpoTokon 6poj 1 je crynmo Ha cHary y oaHocy Ha CpOujy
3. mapra 2004. roauHe, IITO 3HAYU Jia je TPEIAMETHO HEW3BPIICHE Y
HagnexxHoctn Cyna ratione temporis 'y Tepuoay O MeT TOAMHA U 0caM
MecCely, a HEKWX YETPHAECT TOoJWHA je Beh MpOTEKIOo mpe TOor Jaryma.
Hajzan, cBe ykasyje Ha To J1a je jaBHY mpojajy Tpebayio ogMax 0o0aBUTH.

33. C 0063upom Ha rope HaBeneHo, Cy/ cMaTpa Jia CPIICKH OpPraHd HUCY
WCIYHWITU CBOjY MO3UTUBHY 00aBe3y, y cmuciy unana 1. [Iporokona 6poj 1
na u3Bpiie oanyky ox 30. mapra 1987. rogune. Ilpema Tome, omuio je 1o
MOBpE/IE HaBelleHe ojpesoe.

I1I. HABOJHA ITOBPEJA YJIAHA 13. KOHBEHIUJE

34. TlomHocunan mpeICTaBKE C€ Aajbe JKaluuo, mnpema ujany 13.
KonBeHnmyje, 1a HIje IMao CpPeACTBa J1a yOp3a MOCTyNaK y NMUTalky HATH J1a
no0uje HakHaay 300T OJyTOBlIa4yeha y MPOIUIOCTH.

35. YUinan 13. rnacu Kako cnenu:

“CBako koMe cy mospeheHa mpasa u cioboze npensuleHe y oBoj KonseHiuju nma
IpaBO Ha JEJNOTBOPAH INpPaBHU JIEK IIpej] HAIlMOHAIHHM BJAcTHMa, 0e3 003upa jecy I
MOBpely U3BPLIMJIA JIMIA KOja Cy TOCTyNaja y CiIy>KOEHOM CBOjCTBY.”

36. Cyn mpumehyje na oBa mpuTy0a HHje OUMITICHO HEOCHOBAaHA Y
cvucay wiaHa 35. craB 3 KoHBeHIMje M Ja ce HE MOXE MPOTIACUTH
HEJIOIYIITEHOM HH IO KOM JApyroM ocHoBy. [Iputyx0a ce, mpema Tome,
MOpa MPOTIACUTH JIOMYIITEHOM.

37. C o03upom Ha cTaBoBe y Be3u ca wianoMm 1. [Iporoxona 6poj 1 u
MpeTX0JHE Tpecyne IO OBOM muTawy (BuAeTd, mutatis mutandis,
1[semkosuh npomus Cpouje, 6poj 17271/04, cra 59., 10. jyrn 2008.
rogune), Cya cMaTpa Ja y peleBaTHOM TpPEHYTKy 3aucra Huje Ouio
JIeIOTBOPHOT' TPABHOI' CpejacTBa mpema JomaheM IIpaBy 3a HpPUTYKOy
MOJHOCHOLIA TPEACTaBKe 300r MpeIMEeTHOr HewsBpiiewma. [Ipema Tome,
Jnonuto je no mompene wiaHa 13. KonBeHmuje y Be3u ca dinaHoM 1.
[Tporokona 6poj 1.

IV.  OCTAJIE HABOJHE IIOBPEJIE



38. Ilpema unany 6. craB 1 KoHBeHnuje, MOgHOCHTEIbKA TIPEJICTABKE CE,
Takole, kanuia Ha oJuIyKy BpxoBHor cyna oz 3.mapta 2004.ronune.

39. Cyn npumehyje na je oBa o/ulyKa AOCTaB/bE€HA IOAHOCHUTEIHKU
npencraBke jgo 12. janyapa 2005.roaune, 10K je cama MpejcTaBka MoJHeTa
12. cenremOpa 2005. romuHe, BHIE OJ] IMECT MECEIU MOCJE TOT JaTyMma.
IIpomsnasu na je oBa mpuTykOa MmojgHETa BaH poKa, ma ce, ImpemMa TOMe,
MOpa oJI0ANNTH y ckiany ca unaHoM 35. cr. 1 u 4 Konsenmmje.

40. Haj3am, mpema umany 6. craB | KouBeHmmje, mogHOCHTEJbKa
MpeACTaBKe Ce OINeT JKalwia 300r HeW3BpUIeHa OmIyke YeTBpror
ommTHHCKOT cyaa o 30.mapra 1987. rogune.

41. Nmajyhu y Buty cBOj cTaB y Be3u ca wianoM l.IIpotokoma 6poj 1y
ropmeM TekcTy, Cyja mporiamasa WACHTUYHY TPUTYXKOY TOTHOCHTEIHKE
IpeACcTaBKe Mpema uiaHy 6. craB 1 JONMyIITEHOM, ajiu He Hajla3u
HEOIIXO/IHUM Jia Toce0HO pa3MaTpa HEeHYy OCHOBAHOCT IIpeMa OBOj oJpeadu
(Bumetu, mutatis mutandis, Davidescu npomug Pymyuuje, 6poj 2252/02,
craB 57, 16. HoBemOap 2006. roause).

V. IMPUMEHA YJTAHA 41. KOHBEHIIMNJE
42. Ynan 41. Konsennuje npeapuba:

»Kana Cyn yrBpau npekpiuaj KonBeHnuje Wil mpoTokoia y3 by, a yHyTpalllhe IPaBo
Bucoxke cTpane yroBopHuie y nutamy oMoryhasa camo aenmumuyHy oxmrrery, Cyn he, ako
je To MoTpeOHO, MPYKUTH TIPABUYHO 3a10BOJbEHE OmTeheHO] CTpaHIu.

A. IllTera

43. IlomgHocunan mpexacraBke je Tpaxuo ykynHo 147,350 eBpa Ha nme
NpeTPIUbEHE MaTepHjalTHE U HEMaTepHjallHe IITETe.

44. Brnana je ocriopuia OBaj 3aXTeEB.

45. Cyn He yo4aBa HUKaKBY y3pouHy Be3y u3Mmel)y yTBpheHe noBpene u
HaBojiHe MaTepujanHe mrere. OH, cTora, 070uja oBaj 3aXTeB.

46. Mehytum, Cyx cmarpa Ja je MOAHOCHIAIl MPEACTaBKE MPETPIeo
M3BECHY HEMaTepHjaliHy IITETy Kao IOCIEAMIly HEH3BpIICHAa y NHUTAmbY.
[Ipema Tome, y3umajyhu y 003up OKOIHOCTH TpeaMeETa U mporewkyjyhn Ha
npaBu4yHOj ocHOBH, Cyn mogHOCHOIy npencTtaBke aoaesbyje 1.800 eBpa mo
OBOM OCHOBY.

47. Nasbe ce Mopa mpuMeTHTH na mpecyna kojom Cyn Hahe moBpemy
Konsennnjy wimu Ilporokona y3 my Hamehe TykeHO] ApkaBH 3aKOHCKY
obaBe3y He caMoO Ja IUIaTH HM3HOCE JocyheHe Ha OCHOBY IPaBUYHOT
3ajjoBoJbea Beh m jga m3abepe, mox HagzopoMm Komurera MuHHCTapa,
OMINITe W/WIH, TpeMa ciy4ajy, THojeuHadyHe Mepe Koje he ycBojutu y



nomaheM TPaBHOM TMOPETKY Kako OM yTBpheHa moBpena Ouia OKOHYaHA
(Bunetu Apostol npomus I pysuje, 6poj 40765/02, cras 71., ELIXP 2000).

48. C 003upom Ha CBOj cTaB y mpeaMeTHOM ciydajy, Cya cMatpa jaa
TyxeHa ap:kaBa MOpa OCUIypaT, OAroBapajyhuM cpeacTBuMa, W3BpIICHE
npaBocHakHe ojyke YerBpror ommrtuHCKOr cyaa on 30. mapra 1987.
roguHe (BuIeTH, Mel)ly MHOTUM ApyTuM aytopuretuma, Mapuuh u opyeu
noonocuoyu npeocmasxe npomug Cpouje, TUTUPAH Y TOPHEM TEKCTY, CTaB
65).

b. Tpomkosu

49. IMomuocunary npejacraBke je Tpaxuo 41.092 eBpa Ha UMe TPOIIKOBA
npen gomahum cymosuma kao u 2,000 eBpa Ha UMe TPOIIKOBA Y MOCTYTNKY
mpex Cymom.

50. Bnana je ocriopmiia 0Baj 3aXTeB.

51.Tlpema mnpakcu Cypa, mogHocuian IpeAcTaBKE KMa IpaBO Ha
HaKHaJy TPOIITKOBAa CaMO Yy OHOj MEPH Yy KOjOj je TOKa3aHO Ja Cy OHH
CTBapHO M HEOMXOJHO HACTAIHM W Jla Cy ONpaBlaHU y MOrjeny u3Hoca. Y
NPEIMETHOM CIy4ajy, Ha OCHOBY JIOKyMeHaTa Koje Iocelyje U rope
HaBeJleHUX Kputepujyma, Cyn onduja 3axTeB 3a HaKHady TpPOIIKOBA Yy
nomahuMm mocTynuuma, ajlud cMaTpa Jia jé ONpaBJaHo Ja My c€ JOJeNu
u3Hoc of 600 eBpa 3a nocrynak npexn Cyaom.

B. 3are3na kamara

52. Cyn cmatpa Jia je mpuMepeHo Aa 3aTe3Ha KamaTa OyJe 3aCHOBaHa Ha
HajHWKO] KaMaTHO] cTonu EBporicke neHTpanHe 0aHKe y3 JoJaTaK OJl TpH
NPOLICHTHA MTOCHA.

N3 TUX PA3JIOT'A, CY JEAHOI'JIACHO

1. Ilpozcrawasa nipuTyx0y 300T HEW3BpIICHA IMpaBOCHaXHE nomahe
OJUTyKe JTOTTYIITEHOM, a IIPEOCTAIH JIE0 PEACTABKE HEIOMy I TCHUM;
2. Vmephyje na je nouwio no noepese wiana 1. [Iporokona 6poj 1;
3. Vmephyje na je nouuno no nospene wiana 13. KonBeHnuje y Be3u ca
yinanoMm 1. [Ipotokomna 6poj 1;
4. ¥Ymephyje na HWje HEONMXOIHO Jia c€ MOCeOHO pa3marpa MpUTyx oOa
Ha HeW3BpIlIeHke peMa unany 6. ctaB 1. Konsenmnuyje;
5. Vmephyje
(a) ma Tyxena npxkaBa Tpeba ga 06e30emau, onropapajyhum cpeicreuma, y
POKY OJ1 TpH Mecella o/ JaTyMa KaJla OBa Ipecy/ia MOCTaHe MPaBOCHAXHA, Y
ckiamy ca wiaHoMm 44. craB 2 KoHBeHIUje, U3BPIICHE MPABOCHAKHE OJTYKE
UYerspror onmtuackor cyaa ox 30. mapra 1987. ronune;



(0) ma TyxeHa Ap:kaBa UCILIATH TOAHOCHOILY TPEICTaBKe, Y POKY OJ HCTa
Tpu Mecena, cienehe u3HoCe:

(i) 1.800 eBpa (jemHa xuibana ocaMm CTOTHHA €Bpa), MIIYyC CBAKH TOpE3
KOjH Ce MOXeE IUIATUTH, Ha MMe MPETPIJbeHE HeMaTepHujaliHe ITeTe, U

(i1) 600 eBpa (1IecT CTOTHHA €BPA), TUTYC CBAKH ITOPE3 KOjH ITOTHOCHIIALT
NPe/ICTaBKEe MOXKE IUIATUTH Ha M€ TPOIIKOBA;
(B) ma mo mcTeKy rope HaBeJeHa TPH Mecela J0 HcIuiate, Tpeba IiiaTuTu
Oo0MYHy KaMaTy Ha TOpe HaBEeIeHH H3HOC II0 CTONMH Koja je jeaHaka
HAjHIKO] KamaTHo] cTonu EBporcke meHTpane OaHke y3 JoAaTak o1 TpU
MPOIICHTHA MTOCHA;

6. Oobuja mpeocTanw €O 3axTeBa TOJHOCHONA TIPEICTAaBKE 3a
MPAaBUYHO 32/I0BOJHEHHE.

CacTaB/b€HO Ha EHIVIECKOM U JOCTaBJbEHO y MNHcaHoj ¢opmu 24.
HoBembpa 2009. roaune, npema IlpaBuny 77 craBoBu 2 u 3 IlocinoBHuka
Cyna.

Sally Doll¢, F.
TULKENS,

CekpeTtapa ojiesperha

IIpencenuux
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This judgment will become final in the circumstances set out in Article 44 § 2 of the
Convention. It may be subject to editorial revision.



In the case of Popovié v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Francoise Tulkens, President,
Vladimiro Zagrebelsky,
Danuté Jociené,
Dragoljub Popovi¢,
Andrés Sajo,
Nona Tsotsoria,
Kristina Pardalos, judges,
and Sally Doll¢, Section Registrar,
Having deliberated in private on 3 November,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 33888/05) against the State Union of
Serbia and Montenegro, lodged with the Court, under Article 34 of the Convention for
the Protection of Human Rights and Fundamental Freedoms (“the Convention”), by a
Serbian national, Ms Milica Popovi¢ (“the applicant”), on 12 September 2005.

2. As of 3 June 2006, following the Montenegrin declaration of independence, Serbia
remained the sole respondent in the proceedings before the Court.

3. The applicant was represented by Mr S. Stojanovi¢, a lawyer practicing in
Belgrade. The Serbian Government (“the Government”) were represented by their Agent,
Mr S. Carié.

4. On 13 July 2006 the President of the Second Section decided to give notice of the
application to the Government. Applying Article 29 § 3 of the Convention, it was also
decided to examine the merits of the application at the same time as its admissibility.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. On 23 October 1984 the Second Municipal Court (Drugi opstinski sud) in Belgrade
issued a judgment stating, inter alia, that the applicant was the owner of 36% of a flat and
a garage located in Belgrade. The remaining 64% was determined to be the property of
D.S., the applicant's former partner. On 25 June 1985 this judgment became final.

6. In a separate set of proceedings, on 30 March 1987, the Fourth Municipal Court
(Cetvrti opstinski sud) in Belgrade ruled that the physical division of the said real estate
was impossible, that a public auction should be held instead, and that the proceeds thereof
should be divided among the former partners accordingly.

7. On 16 November 1987 this decision became final.



8. On 18 May 1990 the Fourth Municipal Court in Belgrade (hereinafter “the
enforcement court”) accepted the applicant's request and ordered the enforcement of the
above decision dated 30 March 1987.

9. At the hearing held on 2 September 1996 the applicant offered to buy the 64% of
the flat in question owned by D.S. and thereby become its sole owner. On the same date
the enforcement court accepted this offer, “awarded” the flat (“dosudio nepokretnosi”) to
the applicant and set the price at 25,126.22 Dinars. D.S. subsequently filed an appeal
against this decision.

10. Following a remittal, on 26 April 2002 the District Court upheld the decision of
the enforcement court and it thereby became final.

11. On 3 March 2004 the Supreme Court accepted the request for the protection of
legality (zahtev za zastitu zakonitosti) filed by the Chief Public Prosecutor personally. It
quashed the lower courts' decisions and remitted the case to the enforcement court for
reconsideration. It would appear that the Supreme Court's decision was served on the
applicant by 12 January 2005.

12. Following their separation in 1978, D.S. retained sole possession of the flat in
question while the applicant appears to have had no access since then.

13. On 20 October 2006 the applicant was given back the nominal value of the
amount paid pursuant to the decision of 2 September 1996 (see paragraph 9 above).

14. On 2 September 2007 the applicant died.

15. On 21 September 2007 the Fourth Municipal Court suspended the proceedings
pending the determination of the applicant's legal heirs.

16. On 10 October 2008 the applicant's son, as her only legal heir, requested the
continuation of the proceedings.

17. It would appear that there have been no further developments in the case since
then.

II. RELEVANT DOMESTIC LAW

A. Enforcement Procedure Act (Zakon o izvrSnom postupku; Official Gazette of
Federal Republic of Yugoslavia nos. 28/00, 73/00 and 71/01)

18. Article 4 provides that enforcement proceedings are to be conducted with
particular urgency.
19. Articles 147-160 set out the details as regards the auctioning of real estate.

B. Inheritance Act 1995 (Zakon o nasledivanju, published in the Official Gazette
of the Republic of Serbia nos. 46/95 and 101/03)

20. Article 212 § 1 provides that the deceased's estate shall be transferred ex /ege to
the legal heirs at the moment of death.
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THE LAW

[. THE APPLICANT'S DEATH

21. On 2 June 2007 the applicant died.

22. On 20 March 2008 the First Municipal Court (Prvi opstinski sud) in Belgrade
declared the applicant's son, Mr Vojko Miskovi¢, to be her sole legal heir.

23. On 23 April 2009 Mr Miskovi¢ informed the Court that he wished to maintain the
proceedings lodged by his mother.

24. Given the relevant domestic legislation (see paragraph 20 above), as well as the
fact that he has a “definite pecuniary interest” in the enforcement proceedings at issue,
the Court finds, without prejudice to the Government's other preliminary objections, that
Mr Miskovi¢ has standing to proceed in his mother's stead (see, mutatis mutandis, Marcic¢
and Others v. Serbia, no. 17556/05, § 35-40, 30 October 2007).

25. Mr Miskovi¢ shall, therefore, himself be referred to as “the applicant” hereinafter.

II. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1

26. Under Article 1 of Protocol No. 1, the applicant complained about the non-
execution of the Fourth Municipal Court's final decision of 30 March 1987.
27. Article 1 of Protocol No. 1 reads as follows:

“Every natural or legal person is entitled to the peaceful enjoyment of his [or her] possessions. No
one shall be deprived of his [or her] possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property in accordance with the general interest or to
secure the payment of taxes or other contributions or penalties.”

A. Admissibility

28. The Government raised various objections to the admissibility of this matter.
However, the Court has rejected similar objections in many previous cases (see, for
example, EVT Company v. Serbia, no. 3102/05, §§ 39-42, 21 June 2007). It finds no
particular circumstances in the instant case which would require a departure from this
jurisprudence. It therefore declares the application admissible.

B. Merits

29. The applicant reaffirmed that his property rights had been violated while the
Government maintained that there had been no violation of Article 1 of Protocol No. 1.

30. The Court has frequently found that, in the context of Article 1 of Protocol No. 1,
the States' positive obligations may require that measures be taken where necessary to
protect the right of property, particularly where there is a direct link between the
measures which an applicant may legitimately expect the authorities to undertake and the
effective enjoyment of his or her possessions (see, for example, Burdov v. Russia, no.
59498/00, §§ 39-42, ECHR 2002-I1I).
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31. It is thus the State's responsibility to make use of all available legal means at its
disposal in order to enforce a final court decision, notwithstanding the fact that it has
been issued against a private party, as well as to make sure that all relevant domestic
procedures are duly complied with (see, mutatis mutandis, Marci¢ and Others v. Serbia,
cited above, § 56).

32. Turning to the present case, the Court first notes that the ongoing inability of the
domestic authorities to auction the flat in question amounts to an interference with the
applicant's property rights. Secondly, the decision at issue had become final by 16
November 1987, and its enforcement had been ordered on 18 May 1990. Thirdly,
Protocol No. 1 had entered into force in respect of Serbia on 3 March 2004, meaning that
the non-enforcement at issue has been within the Court's competence ratione temporis for
a period of five years and eight months, some fourteen years having already elapsed
before that date. Lastly, there is nothing to suggest that the auction should have been
anything but straightforward.

33. In view of the foregoing, the Court finds that the Serbian authorities have failed to
fulfil their positive obligation, within the meaning of Article 1 of Protocol No. 1, to
enforce the decision of 30 March 1987. There has, accordingly, been a violation of the
said provision.

III. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

34. The applicant further complained, under Article 13 of the Convention, that he has
had no means to expedite the proceedings in question or obtain compensation for the past
delay.

35. Article 13 reads as follows:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been committed by
persons acting in an official capacity.”

36. The Court notes that this complaint is not manifestly ill-founded within the
meaning of Article 35 § 3 of the Convention and that it cannot be declared inadmissible
on any other ground. The complaint must therefore be declared admissible.

37. Having regard to its findings in respect of Article 1 of Protocol No. 1 and its prior
judgments on the issue (see, mutatis mutandis, Cvetkovi¢ v. Serbia, no. 17271/04, § 59,
10 June 2008), the Court considers that, at the relevant time, there was indeed no
effective remedy under domestic law for the applicant's complaint about the non-
enforcement in question. There has, accordingly, been a violation of Article 13 of the
Convention taken together with Article 1 of Protocol No. 1.

IV. OTHER ALLEGED VIOLATIONS

38. Under Article 6 § 1 of the Convention, the applicant also complained about the
Supreme Court's decision of 3 March 2004.

39. The Court observes that this decision was served on the applicant by 12 January
2005 while the application itself was introduced on 12 September 2005, more than six
months later. It follows that this complaint has been lodged out of time, and must
therefore be rejected in accordance with Article 35 §§ 1 and 4 of the Convention.
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40. Finally, under Article 6 § 1 of the Convention, the applicant, again, complained
about the non-enforcement of the Fourth Municipal Court's decision of 30 March 1987.

41. Having regard to its finding in respect of Article 1 of Protocol No. 1 above, the
Court declares the applicant's identical complaint made under Article 6 § 1 admissible,
but does not find it necessary to examine it separately on the merits under this provision
(see, mutatis mutandis, Davidescu v. Romania, no. 2252/02, § 57, 16 November 2006).

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

42. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if
the internal law of the High Contracting Party concerned allows only partial reparation to be made, the
Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

43. The applicant claimed a total of 147,350 Euros (EUR) in respect of the pecuniary
and the non-pecuniary damage suffered.

44. The Government contested these claims.

45. The Court does not discern any causal link between the violation found and the
pecuniary damage alleged; it therefore rejects this claim.

46. However, the Court considers that the applicant must have suffered some non-
pecuniary damage as a result of the non-enforcement at issue. Accordingly, taking into
account the circumstances of the case and making its assessment on an equitable basis,
the Court awards the applicant EUR 1,800 under this head.

47. It must, further, be noted that a judgment in which the Court finds a violation of
the Convention or of its Protocols imposes on the respondent State a legal obligation not
just to pay those concerned the sums awarded by way of just satisfaction, but also to
choose, subject to supervision by the Committee of Ministers, the general and/or, if
appropriate, individual measures to be adopted in its domestic legal order to put an end to
the violation found (see Apostol v. Georgia, no. 40765/02, § 71, ECHR 2006).

48. Having regard to its finding in the instant case, the Court considers that the
respondent State must secure, by appropriate means, the enforcement of the Fourth
Municipal Court's final decision of 30 March 1987 (see, among many other authorities,
Marcié and Others v. Serbia, cited above, § 65).

B. Costs and expenses

49. The applicant claimed EUR 41,092 for the costs and expenses incurred before the
domestic courts and EUR 2,000 for those incurred before the Court.

50. The Government contested these claims.

51. According to the Court's case-law, an applicant is entitled to the reimbursement of
costs and expenses only in so far as it has been shown that these have been actually and
necessarily incurred and were reasonable as to their quantum. In the present case, regard
being had to the documents in its possession and the above criteria, the Court rejects the
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claim for costs and expenses in the domestic proceedings but considers it reasonable to
award the sum of EUR 600 for the proceedings before the Court.

C. Default interest

52. The Court considers it appropriate that the default interest should be based on the

marginal lending rate of the European Central Bank, to which should be added three
percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

\9)

6.

Declares the complaint concerning the non-enforcement of the final domestic decision
admissible and the remainder of the application inadmissible;

Holds that there has been a violation of Article 1 of Protocol No. 1;

Holds that there has been a violation of Article 13 of the Convention taken together
with Article 1 of Protocol No. 1;

Holds that it is not necessary to examine separately the non-enforcement complaint
under Article 6 § 1 of the Convention;

Holds

(a) that the respondent State shall ensure, by appropriate means, within three months
from the date on which this judgment becomes final, in accordance with
Article 44 § 2 of the Convention, the enforcement of the Fourth Municipal Court's
final decision of 30 March 1987;
(b) that the respondent State is to pay the applicant, within the same three month
period, the following sums:
(1) EUR 1,800 (one thousand eight hundred euros), plus any tax that may be
chargeable, for the non-pecuniary damage suffered, and
(i1) EUR 600 (six hundred euros), plus any tax that may be chargeable to the
applicant for costs and expenses;
(c) that from the expiry of the above-mentioned three months until settlement simple
interest shall be payable on the above amounts at a rate equal to the marginal lending
rate of the European Central Bank during the default period plus three percentage
points;

Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 24 November 2009, pursuant to Rule 77 §§

2 and 3 of the Rules of Court.
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Sally DOLLE Francoise TULKENS
Registrar President*
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