Ha ocnoBy unana 6 craB 1 Ypenbe o 3actynauky Pemy6nuke Cpouje npen
EBpornckum cynom 3a jbyzcka npasa («Ciyx06enu riacHuk PCy», 6poj 61/06
— mnpeunmheH TEKCT) o0jaBJbyje ce, Ha CPIICKOM H CHIJIECKOM |E3WKY,
[Tpecyna EBporickor cyaa 3a jpyjacka mpaBa 1o npeactaBiu 0poj 34425/04
— CrojanoBuh mpotus Cp6wuje, Koja riacu:

»CABET EBPOIIE

EBPOIICKU CY /] 3A JbYJICKA TIPABA

JIPYTO OJIEJLEILE

INPEAMET CTOJAHOBHWR nporus CPBUJE

(IIpeocmaska 6poj 34425/04)

MIPECYJA

CTPA3bYP

19. maj 2009. ronune

Osa npecyda he nocmamu npagoCHANCHA Y OKOIHOCMUMA NpedsuheHum
unanom 44. cmas 2. Konsenyuje. Mozeyhe cy pedaxmopcike npomeHe.



Y npeamery Crojanosuh nporus Cponje,
EBporncku cyz 3a sbyacka mpasa (pyro oxesmeme), Ha cenHunu Beha y
CacTaBy:

Francoise Tulkens, npedceonux,

Ireneu Cabral Barreto,

Vladimiro Zagrebelsky,

Danuté Jociené,

Andrés Sajo,

Nona Tsotsoria, cyouje,

Milenko Kreca, ad hoc cyouja,

u rha Sally Doll¢é, cexpemap Oodemwerva,
[Tocne pa3maTpama Ha 3aTBopeHOj ceauuiu 7. anpuia 2009. rogune,
N3pude cnenehy npecyny, Koja je TOHETa TOT JaHa:

HOCTYIIAK

1. Ilpenmert je dbopmupan Ha ocHOBY mpeacTaBke (Opoj 34425/04)
npotuB Jpxasue 3ajennunie Cpouja u Llpua [Nopa, kojy je Cymay mogaHeo 1o
ynaHy 34. KoHBeHIMje 3a 3aIUTUTY JbYJICKUX MpaBa U OCHOBHUX ci10007a (y
nasbeM TekcTy: “‘KonBenmmja™), y TO Bpeme, ApkaBibaHUH J[p)kaBHe
3ajenuuue Cpouja u Llpua ['opa, r. Jbyouma CrojanoBuh (y f1abeM TEKCTY:
“mogHocunar npeacraske”), nana 10. aprycra 2004. roaune.

2. On 3. jyna 2006. ronune, nocie [exmnapauuje Llpue T'ope o
He3aBucHOCTH, CpOuja je uckibyunmBa Bucoka cTpaHa yroBOpHHIIA Y OBOM
noctynky npea Cyaom.

3. Iomnocmona mpencraBke je 3acTymao beorpaicku meHTap 3a
JbyJICKa TMpaBa, OpraHuszalMja 3a JbyJcka mnpaBa u3 beorpana. Buany
Hpxasue 3ajennune Cpomja u Llpua ['opa a, kacuuje, Bragy CpOuje (y
JlajbeM TeKCTy: “Bmana”) 3acTynao je meH 3acTynHuk, r. C. Llapuh.

4. TlogHocunal npeacTaBke, ocyheH Ha 3aTBOPCKY KaszHy, MOCEOHO
ce kammo 30or oxbujama TyxkeHe ApxkaBe Aa My OecraTHo o0Oe30emu
3yOHy TpoTe3y, Kao W 300T OTBapama HHErOBE MPENMUCKE O CTpaHe
3aTBOPCKUX OpraHa.

5. Cyna je 6. cenrremOpa 2005. roguae ommyuno na Biamxy obasectu o
OBHMM MNpUTYk0amMa U MPOTIACHO OCTAIN J€O0 MPEJICTABKE HEAOMYIITEHUM.
[Mpumemwyjyhn unan 29. craB 3. KonBenuwje, Takohe, je o/urydeHo aa ce
OCHOBAaHOCT  TMpEJCTaBKE  pa3MaTpa  HCTOBPEMEHO ca  HEHOM
JomnymreHohy.



YUIBLEHHUIIE
I. OKOJIHOCTH IIPEJIMETA

6. [TomHoCwal npeacraBke je pohen 1956. rogune.
7. UumeHulle mpeaMera, Kako Ccy WX JOCTaBWIIE CTpaHe, MOTY ce
CyMHUpaTH Ha clieiehu HauKH.

A. 3y0Ha mpoTe3a mMogHOCHOIIA TPeICTABKE

8. ITomro Ta je cya ocyawo, MOJHOCHIIALL MpeAcTaBke je m3mehy 20.
jyHa 1999. rogune u 28. aBrycta 2002. roguHe CIy>KHO CBOjY MPBY Ka3HY y
Kazneno-nonpaBaom 3aBoay y Humry (y masbeM TeKcCTy: ,,3aTBOP).

9. ¥V ToM mepuofy je 3aTBOpCKHM 3y0ap 1ao AMjarHo3y JAa je OH
6omoBao ojn mapaneHrose (Tj. ,,KIMMaBUX 3y0a W HUXOBOT CIOHTAHOT
ucnaaama’). [locebHo cy My y 1Ba HaBpaTa u3BaheHu 3you, a Tpehu myT ce
MOTHOCHJIAIT TTPEICTABKE JKAJTNO HA (arujaiHy mapesy, 3a Kojy je yTBpheHo
Jla HeMa Be3€ ca HBeroBUM MpobdiemMumMa ca 3yonma.

10. Tlocme mymTama Ha CJI000Iy, TOTHOCHJIAI] IPEACTAaBKE je
HaBoaHO 17. mapta 2003. roarHe MPUTBOPEH, Ka0 A0 MOCEOHOT KPUBUIHOT
npeaMera.

11. Tlocne jomr jemHe ocyne, MOJHOCUTIAI] IPEACTABKE je 5. jaHyapa
2004. romuHe TMOYEO Ja CIIYXH CBOjY JIPYTy 3aTBOPCKY Ka3Hy y KasHeHo-
HOIPaBHOM 3aBojy y Humry.

12. UcTor nana My je OTBOPEH 3APAaBCTBEHH KapTOH. Y CTaHOBJHEHO
j€ HeKOJIMKO 3[paBCTBEHUX Mpobiema, ykibydyjyhu npobieme ca KoJeHuMa
u (QanujanHy mapesy, ajld H3TJeNa Ja CTOMATOJIOIIKHA Tperiiea Huje
00aBJbEH.

13. 3arBopcku 3yOap je MpBH NyT Mperiieqao IMOJHOCHOLA
npencraBke 13. ¢debGpyapa 2004. romuHe, KOju je TOTBPAHUO HETOBY
TEPMHUHAIIHY Kpe3yOocT.

14. 3y6ap je 5. mapta 2004. ronuHe MpeIoKUO Ja ce MOJHOCHOLLY
npezcTaBke 00e30eau nporesa.

15. Tomgnocuman mnpencrtaBke je 4. maja 2004. roauHe YIyTHO
noruc MuHHCTapCTBY 3/1paBba, Tpaxehu mporesy.

16. Cextop 3a 3apaBcTBeHM Haazop je 25. jyHa 2004. ronune
00aBecTHO MOTHOCHONIA TIPENICTaBKE Aa ocyheHa muia Mopajy a ocTBapyjy
CBOja MpaBa npeko MuHHCTapcTBa NpaBle, a HE NpPeKo MHUHHUCTapCTBa
31paBJba.

17. Homucom ox 21. jyma 2004. roguHe 3apaBCTBEHA MHCIICKIIMja
MuHncTapcTBa 3ApaBiba — OJCeK Hwumn je mpumernmna na, y cKiaay ca
ygaHoM 4. Opnyke o ydemhy ocurypaHux Jidna Yy TpOIIKOBUMA
3paBCTBEHE 3amITUTE (BUAETH CT. 46. U 47. y NajbeM TEKCTy), JaBaolu



KpBHU, Kao MITO je MOJHOCHWIIAIl TPeJCTaBKe, HUCY H3y3eTH o4 obaBese na
nokpujy 60% TOKpEeTHEe CTOMATOJIOMIKE HAJTOKHA/IE O] aKpUiIaTa.

18. IlogHnocunar npeacraske je 21. okrodpa 2004. ronuHe TPUMIbEH
y 3aTBOPCKY OOJHHMILY, TAe je mpuMeheHo aa je u3ryOuo ameTur, 0K ce 2.
neremopa 2004. ronvHe Kanuo Ha y3HEMHUPEHOCT.

19. TMomuocwman mpencraBke je 23. menemOpa 2004. romuHe
n3ryOro CBECT MPHUIMKOM MpedpojaBarma U MPETPIieo MOBpeay HU3HAM JIEBOT
OKa.

20. Heonpehenor matyma y Toky 2004. ronuHe 3aTBOPCKU OpraHU
cy obaBecTUIM TIOJIHOCHOIIA TpeacTaBke aa Mopa na miata 10.000 nunapa
(y To Bpeme otmpuinuke 110 eBpa) Ha MMe YKYNMHUX TPOILIKOBA HETOBE
npotese. [lomHOCKIan mpeaCcTaBKe jeé yMECTO Tora MPEIOKHO Ja My Ce
omoryhu ma oBaj M3HOC MJIaTH y paTama y HM3HOCHUMA jeHAKHUM HETOBOj
MECEUYHO] 3aTBOPCKO] TUIATH.

21. llognocunarn npencraske je 1. ¢hedpyapa 2005. roguHe MOHOBO
u3ryOuo CBEeCT W TPETPICO IOBpPEAy JIeBE jaroJWdyHe KOCTH, Koja je
3axTeBana MakcuiodauujamHy omepainujy, mro je ypaheno 4. ¢ebpyapa
2005. roaune.

22. CBe TO BpeMe MOAHOCHWIAIl MPEACTaBKe TBPAU [a j€ CTalHO
uMao mpobiieMa ca y3uMmameM xpane. OH MoceOHO HHUje Morao aa jeze
YBpCTy XpaHy, yKJbydyjyhu meco ma yak u Bohe. 3aTBOPCKM OpraH# cy,
MehyTrM, MOKyIIaau Ja OJIaKIIajy CTamke MOJHOCHOLA IPEICTaBKE TaKO
IITO Cy My JIaBajii IOJIaTHU MEK XJieh 3a CBaKu OOpOK.

23. lMogrocwitan npexacraske je 7. jyna 2006. roguHe TIOHOBHO CBOj
3axTeB Y Be3M ca MiahameM mpoTe3e y MeCeYHUM paTama.

24. VupaBuuk 3atBopa je 30. janyapa 2007. rommHe 00aBecTHO
MOJIHOCHOLIA TpeicTaBKe Ja he 3aTBOp y MOTIYHOCTH MOKPUTH TPOIIKOBE
merose npotese. OH je Taja MPUMETHO Ja je pasjior 3a TO XyMaHUTapaH U
Ja peleBaHTHO jJomahe 3aKOHONABCTBO oOpraHnmMa He Hamehe TakBy
obaBe3y. Haj3aa, ynpaBHHK je Hariacuo Ja je IieHa IpoTe3e y 3aTBOpy, y
CBakoM ciyudajy, 50% mama o7 HOpMajHe IIeHE 3aTO LITO j€ U caM MPUXOA
3aTBOpA UCIOJ MpocedHe MeceuHe miate y Cpouju.

25. TIlognocuman mpexacraBke je 25. jyna 2007. roguHe mo0mo
MPOTE3y O KOjOj je peu.

b. IIpenucka nogHocHona npeacTraBke

26. Kao mTo je pedeHo y TOpmeM TEKCTy, momucoMm ox 21. jyma
2004. romuHe 3apaBCTBEHA WHCIIEKIMja je 00aBeCTWIA TMOJAHOCHOIA
NpeJCTaBKe O MOKpUhy HEroBOT 3JPaBCTBEHOr ocurypama. OBaj Aomuc je
uMao rmeyat 3arBopa o 22. jyna 2004. roguHE W PETHCTApCKH OpOj
713/9033.



27. Ha nonucy mnoaHocuoua mpenacraBke oxn 10. asrycra 2004.
roauHe, Koju je ynytuo Cynay, Takohe, ce Hamazno medat 3atBopa ox 10.
asrycta 2004. ronuHe, Kao U peructapcku 6poj 24/9684.

28. Hommcom ox 21. meuembOpa 2004. roaune, usmely ocrtaior,
Cekperapujar Cyna je Ha CPICKOM jJe3UKy 00aBeCTHO IOJHOCHOLA
NpeJCTaBKe O HaBEJICHOM IeuaTy, MPETIOoCTaBibajyhn 1a OH MOXKJa HE 3Ha
3a TO.

29. ¥V xacuujem nmommcy ox 11. janyapa 2005. roauHe, O THOCHIIAL]
Ipe/ICTaBKe je HaBeo Jia je cBa merosa mpenucka ca CynoMm, Kao M ca
JIpYyTUM TeJIuMa, MopaJja Ja nmpohe Kpo3 3aTBOPCKY yIIpaBy, IJe je OTBapaHa,
U /12 je HaBOJHO TO OWJia CTaHAap/Ha IpaKca Ha OCHOBY oJpealu Baxehnx
3akoHCKHX Tponuca. OBaj gomuc je, Takohe, mMao medar 3atBopa ox 11.
janyapa 2005. roauHe u peructapcku 6poj 24/267.

30. IlomHocunarn mpexacraBke je y jyHy 2006. romwHe HOCTaBHO
Cyny wu3jaBy KOjy je moTmucaigo 78 3aTBOpeHHKa KOjoM ce MOTBphyje,
u3Mel)y ocranor, a Cy 3aTBOPCKHA OpTaHW pPYTHHCKH OTBApad HUXOBY
HPETHCKY.

B. OcTaJne pejieBaHTHe YMH-EHHIIE

31. IloueB on 2002. roaumHe MOAHOCHJIAIl TMPEACTABKE j€& HMAao
npemy3ehe ca orpaHUYEHOM OJTOBOPHOIINY PETHCTPOBAHO HA FHETOBO UME.
HcnocraBuno ce, mehytum, 1a oBo npeaysehe HUje HUKaAa paanso.

32. Wsrnema nma je mo okrtodpa 2005. roauHe MOAHOCHIIALL
npencTaBke Haciaenuo 25% jeTHOCOOHOT CTaHa O/l MajKe.

33. Ilognocuman mnpencraBke je 12. debpyapa 2006. romune,
onHocHo 16. maja 2006. roguHe Mociao JBa JOMKCA YNPABHUKY 3aTBOPA,
Tpaskehu J1a ra mpuMH.

34. MunuctapcTBo npasge je 26. okroopa 2006. roguHe npUTy)OY
MOTHOCHOIIA TIPEJICTABKE MPOCIIEIUIO YIIPAaBHUKY 3aTBOpPA HAa pa3MaTrpame.

35. lenrtap 3a comujanuu paa u3 Jaronune je 24. HoBemOpa 2006.
roJHe MOTBPNO, u3Mel)y ocranor, 1a je mogHocuIal IpeaCcTaBKe MPUMao
HaKHa/Iy Ha UM€ He3arocJeHocTu oA 1. nerem6pa 1994. roqune no 31. maja
1999. ronune.

36. U3rnena ma je moaHOCHIIAI] IPEICTaBKe, JOK je OO y 3aTBOpY,
nobuo miary y ykymHoMm usHocy on 19.000 nuHapa y Mece4HHM parama.
Mehytum, modeB ox jyna 2006. roguHe, HA HETOBOM JIMYHOM 3aTBOPCKOM
pauyHy ocTaio je 3.537 quHapa Kao Jeo ,,[laHa 00aBe3He MTeambe ™.



II. PEJIEBAHTHO JJOMARE ITPABO

A. IloBesba 0 JbYICKMM M MaHBUHCKMM NPpaBUMA U rpahanckum
ciaodogama /Ip:xxaBHe 33ajennune Cpouja u Llpua I'opa (o0jaB/bena y
Cayxoenom aucty Cponje u Lpue I'ope — Ca. smer CHI 6poj 6/03)

37. PeneBantHe oapende oBe [loesse npeasuhane cy cneaehe:

Yman 24 c1. 1.1 3.

“CBako UMa IPaBo Ha MMOLITOBAE IPUBATHOT U IIOPOANYHOT JKMBOTA, JIOMa U
TajHOCTH TIPETIHCKE.

TajHOCT nucama 1 APYTUX CPEe/CTaBa OIIITEHa je HernoBpenusa. OACTynama cy
JI03BOJbEHA Ha oJipel)eHO BpeMe caMo Ha OCHOBY OAJIYKE CyJa, aKo je TO HEOIXOJHO Paiu
Boh)era KPUBUYHOT TOCTYIIKA MM OJI0paHe 3eMJbe, Ha HaYMH NpenBul)eH 3aKkoHoM.”

Bb. YcraB Penyosnuke Cpouje (o0jaBiben y CayxOeHOM JHCTY
Connjamucrnuke Penydanke Cpouje — Ci. uer CPC 0poj 1/90)

38. PeneBanTHe oapende oBor YcraBa npeasuhane cy cienehe:

Yuan 19.
“TajHa mIICMa ¥ JPYTUX CPECTaBa OIIITCHA j¢ HETIOBPEIHBA.

3akoHOM ce Mohe mpormcaTu Aa ce, Ha OCHOBY OJJIyKe Cyaa, Mohe OICTYITUTH O]l
Hayesla HEMOBPEJUBOCTH TajHE MMCMa U JPYTUX CPEICTaBa OIIITEeHa, KO j€ HEOIXOIHO 32
Bol)ere KPUBUYHOT TOCTYIIKA WK 3a 0a0pany Penyonuke CpOuje ”
Yian 30.
“CBako MIMa IpaBoO Ha 3aIUTHUTY 3/1PaBJba.

Jleua, TpyIHMIE U cTapa JIMLA UMajy MPaBo Ha 3JIPaBCTBEHY 3aIUTHTY U3 jaBHUX
NpUX0/ia, KaJ TO MPaBo HE OCTBApYjy 110 HEKOM JPYroM OCHOBY, a JIpyTa JIHLa 0]
ycioBuMa yTBpheHHM 3aKOHOM.”

Ygan 40.

“O06aBe3HNM OCUTypambeM, y CKIaIy ca 3aKOHOM, 3aIllOCICHH ... [00e30edhyjy] ...
MpaBo Ha 3[paBCTBEHY 3aLITUTY M ApYra Ipasa 3a ciy4aj OojectH, ...TpyaHohe, mopohaja,
CMameHha WM TyOUTKa pajiHe CIIOCOOHOCTH, HE3aIOCIEHOCTH U CTapOCTH ..., Ka0 ¥ Apyra
[paBa 110 OCHOBY COLMjaTHOT OCUTYpamba ...

IIpaBa u3 colyjaHOT OcCUrypamba 3a rpahane koju Hucy o0yxBahieHu 00aBe3HUM
COIIMjAJTHUM OCHTYPahEeM ypEIyjy ce 3aKOHOM.”



B. 3akoH o u3BpmIelY KpUBMYHHMX caHknuja (o6jaBben y Cu.
riaacHuky PC op. 16/97 u 34/01)

39. PeneBanTHE oapei0e OBOT 3aKOHA Tlace KaKo CIeIu:

Yaan 6. ctaB 1

“IIpoTHB NojeAMHAYHMX aKaTa KojuMa ce peliaBa o paBuMa 1 odaBe3ama Jinia
npemMa KojuMa ce W3BpIlaBa CaHKI1ja He Mohe ce BOAMTH yIpPaBHU CHOP.

Yan 21.

“Cmyx0a 3a 31paBCTBEHY 3alITHTY BPILIHU 3APAaBCTBEHY MIPEBEHIIN]Y, JIeUn ocyheHa
Y TIPUTBOPEHA JINIA U HA/[3UPE XUTHjeHY U KBAJUTET XpaHe u Boje.

Yiran 23.
»Ha4uuH xuBoTa M panga ocyhenux Ommke ce ypehyje akrom o kyhHOM penmy
3aBoJa.

Akt 0 kyhiHOM pey 3aBojia JOHOCH MUHHUCTAp mpase.

Yuan 56.
,,CBaKO MOpa MOIITOBATH JOCTOjaHCTBO OCyleHOT.

Huko He cMe yrpo3uTH TeeCHO U AYIIEBHO 3/IpaBibe ocyheHor.
Yaan 61.

,,OcyheHn nMa mpaBo Ha HCXpaHy MOA0OHY Ja OIP)KH EHETOBO T00PO 3/paBibe U
cHary ...

Yaan 65. cT. 1. u 3.

,,OcyheHn uma rmpaBo Ja HaJUIe)KHUM opranMa ynyhyje nmogHecke.

Ocyhenn nogaecke npuma u ymyhyje mpeko 3aBoga.*
Yian 66.
,,OcylheHr Ma HEeOrpaHUYCHO MPABO Ha JOMUCHBAKE.
Yaau 90. cT. 1 1 2.
,»OcyheHn y)xuBa OecruiaTHy 3paBCTBEHY 3alTHTY.
Ocyhernn xome ce y 3aBOIy HE MOXe MPYXHTH onroBapajyha 3apaBcTBeHa

3amtuta ymyhyje ce y 3aTBOpcKy OONHUITY, ICHXHUjaTPHjCKH 3aBOJ M IPYTY 3IPaBCTBEHY
YCTaHOBY.*



Yuan 103.

,»OcyheHrn mMa TpaBo TMPHUTYKOE YIpaBHUKY 300T MOBpeIe MpaBa TN APYTHX
HETIPABHJIHOCTH KOj€ CY Y 3aBOAY YUHI-CHE PeMa HBeMy.

[Tputyx0y je ynpaBHHUK Ay>kaH Ja Ha)XJEHUBO UCITUTA U J1a O H0j JOHECE pelIeHhe.

Ocyhenu koju He A00Mje OATOBOP HA MPHUTYXKOY WM HHjE 3aJ0BOJbAH JOHETUM
pelIemeM UMa MPaBo Ja MoJAHECE MMCMEHY MPEICTABKY JAUPEKTOPY yIpaBe [3a U3BPIICHE
KPUBUYHUX CaHKHIIja]

Ocyhenn mma mpaBo na 0Ge3 NpHCyCTBa 3alOCIEHHX U ITOCTABJEHUX JIMLA Y
3aBOJly IPUTY>KH OBJIAITNEHOM JIMITY KOj€ HaA3Hupe paj 3aBoja.

CanpxuiHa IpuTyX)0e IpeicTaBKe IpeICTaBsba TajHy.

40. Ocum Tora, mpema ui. 346 — 352., VmopaBa 3a H3BpLICHE
KPUBHYHUX caHKIWja (Y Ja/beM TEKCTy: ,,YIpaBa™), Kao CacTaBHH JI€O
MuHKCTapcTBa TpaBae, je MMaja HaJUIeKHOCT Ja TpaTH CIpoBoheme
pEJICBAaHTHOT 3aKOHOJIABCTBA Y BE3M Ca M3BPIICHEM KPUBUYHUX CAHKIIW]A.
VYmpasa je moctynaina mo ciy>k0eHoj ay>kHoctr. OHa je MorJja J1a pa3roBapa
ca ocyheHuM mnunmma 0Oe3 MPUCYCTBA 3aTBOPCKOT OcoOJba M Ha Kpajy na
ycBoju obaBesyjyhe mpernopyke ynyhene onroeapajyhum ynpaBHHIIIMA Ha
KOje Cy Ce YNpaBHUIIM MOTJIM KacHHje XaauThu MuHUCTpY mpaBie. Ocum
tora, wiaH 353. je npeasuhao, n3melhy ocrasor, 1a MUHHCTAPCTBO 3/IpaBiba
Mopa Jla HaJ[3upe KBAJHUTET 3/IPABCTBCHE 3aIITUTE Y 3aTBOPUMA.

I'. 3akoH 0 mM3BpHIIeHY KPUBHYHHUX caHKHja (o0jaBben y Cu
riaacuuky PC 6poj 85/05)

41. OBaj 3akoH je crynmuo Ha cHary 1. jamyapa 2006. roguHe, 9nume
je 3aKkoH 0 W3BpILICHY KPUBHUYHUX CaHKIHMja u3 1977. romuHe CTaBJbEH BaH
cHare.

J. llpaBuiiHuk 0 kyhHOM peny y 3aBoguMa 3aTBOPEHOTr U CTPOro
3aTBopeHor Tuna (o6jasben y Cia. rnacauxky PC 0poj 5/01)

42. PeneBantHe oapende osor [IpaBunHuKa riace Kako Cleau:

Yuan 23.c1. 1.1 2.

,»OcyheHa nWma wWMajy HEOTPaHWYCHO NpaBO Ha JONHCHBAKRE y CKIAIy ca
3aKOHOM.

Onu he npuMaTH ¥ ClaTH CBOjy NPENUCKY MPEKO 3aTBOPCKUX OpraHa.™



B. IlpaBuianuk o kyhHoOM peny y Ka3HeHO MONPaBHUM 3aBOANMA
U OKpPY:KHHMM 3aTBOpuMA (00jaB/ben y Ca. rnacauxky PC 0poj 27/06)

43. OBaj mpaBUIHMK je CTynmuo Ha cHary 8. ampuia 2006. rogune,
yume je [lpaBunauk 0 kyhHOM peny y Ka3HEHO MONpPaBHUM 3aBOAMMA W3
2001. roguHe cTaBJbEH BaH CHAre.

7K. 3akoHMK 0 KpUBHYHOM NOCTYNKY (00jaB/ben y Ciy:k0eHoM
aucty CaBe3ne Penybiauke Jyrociaasuje — Ci. smer CPJ — op. 70/01 u
68/02 xao u Cu1. rimacauky PC op. 58/04, 85/05 u 115/05)

44. Yn. 148 — 153. yrtBphyjy Hayena mocTymama ca
NPUTBOPEHHUIINMA, a HE IPHMEmbY]y C€ Ha OHE KOj€ CITy’Ke 3aTBOPCKE Ka3He.

3. 3akoH o 3apaBcTBeHOM ocurypamy (o0jaBben y Ci.
raacauky PC op. 18/92, 26/93, 53/93, 67/93, 48/94, 25/96, 46/98, 54/99,
29/01, 18/02, 80/02, 84/04 u 45/05)

45. YUnan 28. craB 1. oBor 3akona npensubhao je cimenehe: ,,Y Besu
ca oapeheHMM BpcTama 3ApaBCTBEHE 3aITHUTE, MOXKE CE MPEIBUICTH 1a
OCHTypaHa JIMIIa MOpajy Ja Y4YecTBYjy y TPOIIKOBHMA ..[HACTaJHM]...
y3uMajyhu y 063up 1a oBo ydemrhe He cMme Ja uXx onaBpaha onx ymotpeOe
BHUXOBOT 3/IPABCTBEHOT OCUTYpamba.

HU. Opayka o ydyemhy ocurypaHux JMOa y TPOLIKOBMMA
3apaBcTBeHe 3amTuTe (00jaBbena y Ci. riiacauky PC 6poj 31/01)

46. PeneBantne oapende ose OuTyKe riiace Kako CIeIu:

Yuan 1.
,»OBOM OJUTyKOM yTBplyjy ce BHIOBM M M3HOCH yuemha OCHI'ypaHHX JMIa y
TPOILKOBMMA 3[paBCTBEHE 3aiuTuTe (y JajbeM TeKcTy: yuelnhe), ocnobahame on minahama
yuentha, Ka0 U MECTO M HaUWH Haruare.

Yan 3.

,Ydemhe ce muaha 3a ... u3pagy wiM Ha0aBKy HPOTETHYKOT CPEACTBA ... [KaKO
caenu:] ...

16. [3a] 3yOHY IPOTETHKY...
16.2. mokperHy 3yOHY mnpoTeTuky ... 60% ... [meHe Kojy yTBpau oa0op 3a

3IpaBCTBEHO OCUTYypame].*
Ynan 4. cTaB 2.



,»J100pOBOJBHN JaBaoly KpBU ocioboheHu cy miahama yuemha y poky ox 12
MECeIH T0CJIe CBaKOT JaBama KpBH, OCUM ydemiha u3 [wiaHa 3] craBoBu 15, 16, 17, 19 u
20 ...

J. Omnyka o y4yemhy ocurypaHux Juma y TPOIIKOBHMA
3apaBcTBeHe 3amTuTe u3 2004. ronune (o0jaBibena y Ci. riacauky PC
opoj 83/04, 118/04, 71/05 u 18/06)

47. OBa omjlyka CTaBWJIa j¢ BaH CHare rope HaBeJEHY OJIUIYKy W3
2004. rogu=e, any je pereBaHTHO yuemnrhe ocTano ucTo.

K. KpuBuunu 3akon PenyOimkxe CpoOuje (o0jaBiben y Co.
rnacauky PC op. 26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89,
42/89, 21/90, 16/90, 49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02, 11/02,
80/02, 39/03 u 67/03)

48. PeneBantHe oapende oBor 3aKoHa Tlace KaKo CIIEIu:

Yuaan 72.

,»1. Ko HeoBmamheHo orBopm Tyhe mmcMo wmm TelerpaM MIHM KaKBO JIPYTo
3aTBOPEHO MUCMO WM MOUIMJBKY, WM Ha IPYTd HaYMH MOBPEAN HUXOBY TajHOCT, WM KO
HeoByamheHo 3aJpXu, MPUKPHje, YHUIITH WM JPYroM mpena Tyhe mucmo, Tenerpam,
3aTBOPEHO MMCMEHO WIIM MOLIMIBKY, Ka3HHhe ce 3aTBOPOM JI0 jeJIHE TOIMHE.

3. Ako meno u3 craBa | ... OBOT WiIaHA YYUHH CIYKOCHO JUIIEC Y BPIIEHY cIyxoe,
Ka3HHhe ce 3aTBOPOM OJ IIIECT MECEITH JI0 TIET TOJIHE.

JI. 3akoH 0 oOsuranuoHuM ogHocuma (od0jaBbeH y Ciy:kO0eHOM
aucty Case3ne PenyoOsuke Jyrociaasuje — Cia. sucr CPJ — op. 29/78,
39/85, 45/89, 57/89 n Ca. macty CPJ 6poj 31/93)

49. Mpema un. 199. u 200. 3akoHa O OONMUTaIMOHUM OIHOCHMA,
u3Mel)y ocrayor, CBakO KO je TMpeTpreo crpax WM (U3NIKy 00N WM,
3aIpaBo, JYUIEBHY MaThy Kao MOCIEIUIly KpILICHa ,,[paBa JUYHOCTU " WIH
je OMO M3JI0KEH IITETHUM OKOJHOCTHMA KOje 030MJbHO yMamyjy KHBOTHE
aKTUBHOCTH, MOXe€, Y 3aBUCHOCTH O]l HHMXOBOI Tpajama W jauyuHe, Ja
MOKpEHE MOCTyNaK 3a ((MHAHCH]CKY HAKHATYy KOJ MAPHUYHKX CYJ0Ba, Kao
JIa Tpaxu Apyre oOiIuKe HakHaIe ,,Koju Mory™ omoryhutu oarosapajyhe
HEMAaTepHjaTHO 33/10BOJbECIHE.



IHPABO

I HABOJJHA IIOBPEJIA YJIAHA 8. KOHBEHIMWJE V BE3U CA
[MTPEIMNCKOM ITIOJJHOCHOLA TTPEJJCTABKE

50. ITogHocumall mpeacTaBKe Ce Kaauo 300r Melllamka y HEroBy
npernucky ca Cynom, Kao M ca pa3HUM JomahuM TelnnMMma, OJf CTpaHe
3aTBOPCKUX OpraHa.

51. Cyn cmatpa ja oBy mpuUTYx)O0y Tpeba pa3Marpard mpema diaHy
8. KonBenuuje, mpe Hero npema 4iany 34., MOIITO HE MOCTOjU JI0Ka3 Ja je
npenucka n3mehy Cyna u nogHocuona npeacTaBke HEONPaBIaHO KacHUIIA,
OMeTaHa WM Ha Jpyr'M HauMH ,,3aJpxaBaHa’ (Buaetu Manoussos npomug
Yewrke Penybnuxe u Hemauxe (omryka), 6poj 46468/99, 9. jymu 2002.
T'OJINHE).

52. Ynan 8., kao peneBaHTaH, npeasuha cienehe:

“1. CBako ¥Ma IpaBO HAa MOIUTOBAKE ... IPEIUCKE.

2. lp>xaBHU opranHu ce Hehe Mematn y ocTBapuBame OBOT IIpaBa CeM Kao IITO je
npenBuheHO 3aKOHOM W Kao INTO je HEONMXOJHO y JEMOKPATCKOM JAPYLITBY... pagu
CIpevaBama Hepela Wik KpUMHUHaIA...”

A. JlonymITeHoCT

1.  Komnamubunnocm ratione temporis

53. Brmaga je TBpamia ga je TpHUTYX)O0a TOIHOCHOIA TPEICTAaBKE
HEKOMTIATHOWIIHA ratione temporis ca oapendama KoHBEeHIHje MOIITO Cy
CIIOpHE palmke Koje Cy Mpeay3elid 3aTBOPCKH OpraHM 3aCHOBAaHE Ha
3aKOHOJIABCTBY KOje jeé M caMo YycBojeHo mpe Hero mTo je CpOuja
patuduxoBana Konsenmujy 3. mapta 2004. rogune.

54. TlomHocunal NpeacTaBKe je OCIOPHO OBY TBPAY.

55. Cyn mpumehyje na ce HABOJHO MEIIAKE Y MPEHUCKY
MOJTHOCHOIIA TPpeACcTaBKe aecuiio mocie 3. mapta 2004. ronuHe (BUIETH CT.
26 — 29. y ropwmeM TekcTy). be3 003upa Ha YMBEHUILY Ja ce TO JECHUJIO Ha
OCHOBY 3aKOHa YCBOJEHMX IMIpe TOT JaTyma, NPUTYX0a IOJIHOCHOIA
npeJcTaBKe, IpeMa ToMe, jacHO criafga y HajuiexHocT Cyna ratione temporis
(Bumetu, mel)y MHOTUM ApyruMm aytoputeTuma, Yagci u Sargin npomug
Typcke, 8. jyr 1995. roqune, ctas 40, cepuja A 6poj 319-A).

56. C o03upom Ha rope HaBeqeHo, TpuMenoa Biane ce mopa on0uTH.
2. Hcypnmwenocm oomahux npasnux cpeocmasa
(a) ApryMeHTH Koje cy CTpaHe U3HeJIe

57. Biana je HaBena Ja MOJAHOCHWIIAIl TIPEJICTaBKE HUje HCIPIICO CBA
JnenoTBOpHa gomaha mpaBHa CpencTBa, y CMHCIy wiaHa 35. crtaB 1.
Kongsennuje, OH je moceOHO MPOMyCTHO J1a:



- TOJHEece KPUBUYHY IpHjaBy Ha OCHOBY wiaHa 72. KpuBuuyHOr
3akoHMKa U3 1977. ronune (Buaetu ctaB 48. y TOPHEM TEKCTY),

- TIOJiHECE MapHUYHY TykOy y ckiagy ca wi. 199. u 200. 3akona o
Oo0JIMralluoOHUM OJHOCHMa (BUAETH CTaB 49. y ropmeM TEKCTy) WIIH,
3ampaBo, y ckiaay ca camoM KoHBeHIMjoM (Ha MMe MOJpIIKE rope
HaBE/ICHO] TMapHUYHO] TykOm, Bmama je Cyay mnoaHena HEKOJIHKO
npecyna KojuMa cy JoMahu cyZloBU Ty>KHOLIMMA JIOJIENIUIN HaKHALy, Y
pa3sHUM KOHTEKCTHMA | TJIe Cy ce OCJIOHWIN Ha KoHBeHIH]Y),

- UCKOPHUCTHU TIpaBHA CpeAcTBa IpenBuleHa 3aKOHOM O CIPOBOhEHY
KpUBUYHUX caHKuWja u3 1977. ronune (BuzpetH ct. 39. u 40. y ropmeM
Tekcty, wi. 103. u 347. moceOHO), wiu

- moxHece mocebny xandy Cymy Cpo6uje u llpue ['ope y Be3u ca
HABOJHUM MOBpeIama.

58. TNomHocwialy mpeacTaBKe je 00jaCHHO Ja HHJEIHO OJl Tope
HaBEJCHUX MPABHHUX CPeCTaBa HUje MOTJIO OUTH JEIOTBOPHO y MOCECOHUM
OKOJIHOCTHMAa OBOT TPEIMETa.

(0) PereBanTHA Havesa

59. Cyn npumehyje na mpaBuiIo UCHPIJBEHOCTH AOMahux MpaBHUX
cpencraBa caapkaHo y wiady 35. craB 1. KouBeniuje 3axTeBa 1a
MOJHOCWIIAIl TIpeACTaBKe Tpebda Ja ce HOPMAaJHO II03WBa Ha TIpaBHA
CpelICTBa KOja Cy pacloyioKKBa U JI0BOJbHA Ja oMoryhe HakHaay y Be3H ca
HaBOJHHMM TIOBpenama (BHIETH, Mel)ly MHOTUM JApYTrUM ayTOpUTETHMA,
Akdivar u ocmanu npomus Typcke, mpecyna on 16. centemOpa 1996.
ronune, Mzeewmaju o npecyoama u ooaykama 1996-1V, ctp. 1210, ctas
65). IlocTojame mpaBHUX CpeAcTaBa O KOjuMa je ped Mopa OUTH JOBOJHHO
CUTYpHO HE CaMO TeOpeTCKH Beh M MpaKkTHUYHO, a aKO HHje TaKO, HE MOCTOjH
MoTpeOHa JOCTYITHOCT M JIETIOTBOPHOCT (KCTO).

60. On monceha ma y o6nacTu MCUPIUBEHOCTH JoMahux MpaBHUX
cpeicTaBa TOCTOJU pacmojenia Tepera nokaza. ObaBesa je apikaBe Kaja
TBpPJIM Ja NpaBHA CpEACTBAa HHUCY HCLpIUbeHa, na yBepu Cyn ma cy Ta
CpeAcTBa JENOTBOpPHA, Ja Cy M TEOPUJCKM W TPAKTHYHO Ouia Ha
pacrioyiaramy y peJIeBaHTHOM BpEMEHY, JPYTUM peurMa, Ja jeé OHO OHIIo
JIOCTYIIHO, Jla je MOrjo jJa o0Oe30enu HakHATy y Be3W ca MpuUTykOama
MOJHOCHOLIA TPEACTaBKE M HYIWIO ONpaBAaHe M3IJelNe 3a yCIeX.
MehyTtum, kana je yciaoB TOT TepeTa JOKa3uBama HCIYHEH, MOJHOCHIIALL
IpeJCTaBKe je Jy’KaH Ja JIOKake J1a je MpaBHO CPEICTBO HA KOje ce JpxkKaBa
Mo3BaJIa 3ampaBo OWJIO MCIPILUBEHO, WM Aa je 300T HEeKOor paszjora Ouio
HEaJIeKBaTHO WJIM HEIEJIOTBOPHO y KOHKPETHHUM OKOJIHOCTHMA ITpEeaMeETa,
WK Ja Cy TOCTOjaje MOCeOHE OKOJHOCTH KOje Cy TMOAHOCHOIA OJHOCHO
MOJTHOCHUTEJbKY Tpe/cTaBKe ociobahane Tor 3axreBa (ucto, cTp. 1211, cras
68).



61. Cyn je npusHao ga ce wiaH 35. craB 1. (panuju uia 26.) Mopa
NpUMEHBUBATH y3 OnpeheHHn CTeneH eNnacTHYHOCTH W 0e3 TMpeTepaHor
dopmanuzma (BunetH, Ha npumep, Cardot npomus @panyycke, npecyna ox
19. mapta 1991. romune, cepuja A 6poj 200, ctp. 18, cra 34). OH je gabe
YTBPAMO Aa MPAaBUJIO HUCUPIJBEHOCTH HMjE€ HU arCONyTHO HUTU CE MOXKe
NpUMEHBUBATH ayToMaTcKu. [Iprimkom pa3marpama Jia JiH je UCTIOITOBAHO,
0]l CYIITHUHCKOT je 3Hayaja Ja ce y3My y 003Up moceOHE OKOJIHOCTH CBAKOT
MojeIMHAYHOT Cciy4aja (BUIETH, Ha mnpumep, Van Qosterwijk npomus
beneuje, npecyna ox 6. HoBemOpa 1980. ronune, cepuja A 6poj 40, ctp. 18,
ctaB 35). To 3Hauu, uzMel)y ocrajnor, 1a OH MOpa PEATTMCTUYHO Y3E€TH y
0o03up He camMo MocTojame (OpMAIHUX IMPABHUX CpEICTaBa y IPaBHOM
cucreMy Bucoke crpane yroBopHHIIE O K0jOj je ped Beh M OIMIITH KOHTEKCT
y KOM C€ OHa IpUMEHYJy Kao M JIMYHE OKOJIHOCTH HOJHOCHIIALA
npeJcTaBke (BUAETH Mpecyny y npeamery Akdivar uutupany y ropmbem
TeKCTy, cTp. 1211, cTaB 69)

(B) Ouena Cyna y npeAMeTHOM CJIy4ajy

62. Nako ce oOpahame ynmpaBHHM OpraHMMa HE MOXKE HCKIbYUHUTH
Kao JIeIOTBOpaH MpaBHH JIGK y BE3W ca NpUTyxk0amMa Koje ce THUY
crpoBohjema 3aTBOPCKUX Mpomuca (BUAECTH, Mehy APyrUM ayTOpPHUTETHUMA,
Boyle u Rice npomue Yjeourwenoe Kpamwescmea on 27. ampuna 1988.
roause, cepuja A Opoj 131, ctp. 26, craB 65), Cyn cmatpa na Brnana Huje
JOCTaBWJIa PEJIEBAHTHY CYJCKy Ipakcy Koja OM TIoOKaszaia Ja je HEKO
aJIMMHHUCTPATUBHO CPEICTBO Ha KOj€ CE€ OHA OCJIOHWJIa MOTJIO 00e30equTH
MOJTHOCHOITYy TIpeJICTaBKe oaroBapajyhy HakHaay 3a HaBOJHY NOBpENy.
Ocum Tora, Bnana je cama mpu3Hana Jia jé HAaBOJHO MEIIAlke MPOUCTEKIIO
U3 aJMUHHUCTpPAaTUBHE Mpakce (BUIAETH cTaB 09. y 10WmEM TEKCTY), ITO Owu,
no munubewy Cylia, BeoMa yKa3ajo Ja MpaBHa CPeJCTBa O KOjUMa je ped
3aKMcTa HUCY BEpOBAaTaH HAYMH HAKHAE.

63. Jlpyro, cprmcku 3akoH He mpenBuha MOryhHOCT TOKpeTama
KPUBHYHOT MOCTyIKa NpoTuB came Jpxase. KpuuuHa Ty:x0a He 61, mpema
TOME, MOTJIa J1a OMOTYhH TIOJTHOCHOITYy TpEJICTaBKe OATroBapajyhy HakHamy
(o oBoj Tauku BuneTH ynpaBo Cenbauer npomue Xpsamcke (omnyka), 6poj
73786/01, 5. pedbpyap 2004. roqune).

64. Tpehe, yak 1 Mo MPETHOCTABKOM J1a je IMOJIHOCHIIALL ITPEICTABKE
MOTa0 TOOWTH HAKHAIY IyTEM IMOCEOHOT MapHUYHOT TOCTyIKa, Biaga Huje
noKaszajia Ja je mapHUYHa Ty»0a Moria mmMaTH OWJIO KakBOI yTHIaja Ha
MOCTyNamke Ca HEroBOM MpenuckoM. [[pyrum peuuma, AOK je MapHUYHU
MOCTYNaK MOTao HMMaTH yTHIaja Ha TIOCIEAMIE HaBOAHE MOBpeae, He
MOCTOJH JIOKa3 Ja OW OH MOTao jJa ce 6aBM OCHOBHUM y3POKOM HCTE (HCTO,
BUJETH, Takohe, Poouh u Opyeu npomus bBoche u Xepyezosume, Opoj
22893/05, ct. 59. u 60., 27. maj 2008. ronune).

65. Hajzan, Cyn moaceha na je Beh yrBpamo na je xamba Cymy
Cp6wuje u Llpue I'ope O6una vegocrynua o 15. jyna 2005. ronuse U 1a je,



Jajke, OcTalla HeIBOTBOPHA 10 caMor pacmana JpxasHe 3ajequuie Cpouja
u Lpna I'opa (Bumetu Mamujawesuh npomus Cpouje, 6poj 23037/04, cr.
34 — 37., ECHR 2006-...). Cyn He BuAM HHUjeaH DPA3IoOr Ja y OBOM
MPEAMETY OACTYIIU OJ] OBOT MUIILJbEHHA.

66. Y Be3u ca rope HaBeneHUM, npumeada Brnage ce mopa onouru.

3. 3Bakmyuax

67. Cyn cmarpa na HOpuUTyk0a IOJHOCHOLA TpEJICTaBKe HHUje
OYUTJIETHO HEOCHOBAHA y CMUCITy 3Hauema wiaHa 35. ctaB 3. KonBeHmyje u
HE HaJla3u JpyTrd OCHOB Jia je mporjiacu HejomymTeHoM. [IpuryxOa ce,
IIpeMa TOMe, MOpa MPOIJIACUTH TOIMYLITEHOM.

B. OcHoBaHocCT

1.  Apeymenmu Koje cy cmpane usznene

68. Brnaga je TBpauia ga Huje Ouso nospeae uwiaHa 8. KonBeHuuje.
[Toce6Ho, cucteMm je pyHKIMOHUCAO Ha caenehn HaunH: (1) 3aTBOpEHUIH OH
JIOCTaBJbANIM CBOjy MPEMUCKY y NIBa MpUMepKa, (i) Ha Apyru mpuMmepak Ou
Ce 3aTHUM CTaBJba0 TedYaT M JAaTyM, Kao OJATOBOp Ha EHUXOBE 3aXTeBE, H
Bpahao Ou um ce, u (iil) mpBU mpuMepak OuU ce CTaB/ba0 y KOBEpaT H
npociehuBao Ha Ha3HaueHy aapecy. [Ipemucky 3aTBOpEHHMKA Ha Taj HAYMH
HUCY HU OTBAapaId HU YUTAJH 3aTBOPCKU OPTaHH.

69. Bnania je TBpAwIia Ja ce 0Baj CHCTEM 3aCHHBA Ha WiaHy 65. cTaB
3. 3akoHa 0 M3BpLICHY 3aTBOPCKUX CaHKIMja u3 1997. ronune (BuaeTH cTaB
39. y ropmeM TEKCTy), KOjU Ce MaKO MOXIa HEIOBOJHHO MpPEIH3aH HHje
MOrao TyMa4yUTH TaKO Ja 3Ha4yM Ja ce CBa IMpEMHCKa 3aTBOPEHHMKA Mopa
ayToMaTcku Haarienata. Moryhe kpmeme KonBeHmnmje HUje, mpema Tome,
Oouno mocneAniia Hamepe 3aKOHOJaBIa, Beh mocneauia aAMUHUCTPATHUBHE
Ipakce Koja je yrBpheHa mpe Hero mto je KoHBeHIMja cTynwia Ha cHary y
onnocy Ha CpOwujy. Bnaga je maspe TBpAwIIa aa je MOoJHOCHIIAIl TTPEICTaBKe,
noceOHO, J10CTaBJba0 OTBOPEHE JONKCE 3aTBOPCKHUM OpraHMMa W HHje
TpakHo J1a My ce Jia KoBepar.

70. Haj3zax, Bmaga je wucrakia Aa ce MeEIIAme y IPENUCKY
MOJHOCHOIIA TIPEACTaBKE Tpeay3uMalio Kako OW ce cadyBajia jaBHA
0e30eAHOCT W CIpeuyno KpPUMHHAI W TOTBpAWIA Ja, Y pPEJIeBAaHTHOM
TPEHYTKY, CYJCKO pa3MaTpame OBOI Mellama HUje Owio moryhe (Buumetu
ctaB 39. y ropmeM TekcTy). MehyTum, HOBO 3aTBOPCKO 3aKOHOJABCTBO, Y
ckiany ca crannapauma Casera EBpore, je KacHHj€ YCBOjeHO (BHACTH CTaB
41. y ropmeM TEKCTY).

71. TlogHocwital mpeacTaBKe je TBPAMO, Ha MPBOM MECTY, J1a HHjE
TPaXKHO J1a My c€ J1a IPUMEPaK ca Me4aToM HEeroBe OjJ1a3He MOIITe, alu J1a
CBAaKaKO TO HHj€ MOTao Jla TPaKH KaJa je ped O HEroBoj J0Ja3HO] MOIITH,
Koja je, takohe, meH3ypucana. Jlpyro, camo mocrtojame obaBe3e Aa ce
3aTBOPCKUM OpraHWMa JIOCTaBJbajy OTBOPEHA MHCMa Yy CBUM CUTYyallfjama je



jacHO MemIame y MpaBO 3aTBOPEHHMKA Ha IOLITOBAE-E FHHXOBOT IpaBa Ha
NPEMUCKY MOUITO HE MOCTOjU rapaHiyja Ja Ta mucMa Hehe OMTH H3NIoKeHa
HEKOj BpCTH LieH3ype w/mnu mpahema. Tpehe, nomahe 3akoHOIaBCTBO Ha
CHa3W je Owio mpeBumie HeoapeheHo, 300T Uera HaBEICHO MEIIAmhEe HHje
MOTJI0O OWTH ,.y CKJIady ca 3aKOHOM™, KaKO Ce€ TO TPaXXH JPYTHUM CTaBOM
yiana 8. Yetspto, Braga Huje naia oOpasiiokeme 3allTo je ’eHO MEIIame
y TpPEmuCKy NOAHOCHOLA TIPEICTaBKEe 3aucTa HEONXOAHO Y jeIHOM
JeMOKpaTCcKoM JpymTBy. Haj3am, mogHocuIal mpeacTaBke je mpuMeTHO Ja
HEJIJaBHO YCBOjEHO 3aKOHOAABCTBO Ha Koje ce Brasna mos3uBa HHje 3HaYajHO
MOTIPABUJIO CTame, Kao ITO, Takole, HUje HaBena ca JIOBOJHHO jacHOhe
00MM JMCKPEIMOHOT MpaBa Koje y>KHUBajy jaBHU OPTaHU.

2. Oyena Cyoa

72. TomTo HE MOCTOjH JOKAa3 Jia je MOJIHOCUIIAIl TIPEACTaBKe UKaja
NPUCTA0 HA TPAKCy MO KOjOj Cy 3aTBOPEHHMIM O0ABE3HM J1a JIOCTaBIbAjy
CBOja OTBOPECHA MUCMa 3aTBOPCKUM OpraHuMa (BUICTU CTaB 68. y TOpmeM
TEKCTY) W C OO3MpOM Ha YHMILEHUIy J1a Cy OHH, Takohe, OTBapaid M
CTaBJbAJIM TICUAT Ha HETOBY J0Ja3HY MPEMUCKY (BUIACTH CTaB 26. y TOPHEM
tekery), Cya cMmarpa Ja je jacHO JOIUIO JIO ,,Mellamka jaBHOT opraHa“ y
OCTBapHBamE IpaBa IOJHOCHOIA TPEJICTABKE Ha TONITOBAKC IMpaBa Ha
npenucKky 3ajamueHor wiaHoM 8. ctaB 1. Konenmmje. TakBo Memrame he
MOBPE/IUTH WIaH 8. CEM aKo je ,,y CKIaay ca 3aKOHOM™, Te)KHU jeIHOM WIIH
BUIIIC 3aKOHUTHX LUJbEBA O KOjUMA je ped y CTaBy 2. UCTOT M, INTABHIIE,
aKo je ,,HeOMXOHO Y JEMOKPAaTCKOM ApymTBYy ™ (BumeTH cienche mpecyne:
Niedbala npomus Ilowcke, 6poj 27915/95, cra 78., 4. jyn 2000. roaune,
Silver u opyeu npomug Yjeourwenoz Kpawescmsa, 25. mapt 1983. roaune,
cepuja A Opoj 61, crp. 32, craB 84., Campbell npomus Yjeoursenoe
Kpamwescmesa, 25. mapt 1992. ronune, cepuja A 6poj 233, ctp. 16, cras 34,
Calogero Diana npomus Hmanuje, 15. HOBemOap 1996. ronune,
Hzeewmaju 1996-V, ctp. 1775, craB 28, Petra npomue PymyHnuje, 23.
centembap 1998. roqune, Mzsewmaju 1998-VII, ctp. 2853, craB 36). U3pa3
,y CKIamay ca 3akoHOM®, MehyTum, HE 3axTeBa caMoO yCKJaeHOCT ca
nomahuM mpaBoM, Beh ce, Takole, OAHOCH M Ha KBAJUTET NpaBa (BHIETH
Niedbala npomus Ilobcke, TATUPAH y TOPHEM TEKCTy, cTtaB 79). {omahe
IpaBO MoOpa Ja Ha3Hauyd ca JOBOJFHOM jacHOhOM OOMM M Ha4yHMH
OCTBapHBamba PEICBAHTHOT JUCKPEIIMOHOT MpaBa Koje MMajy jaBHU OpraHu
Kako Ou ce mojeauHuKMMa 00e30eq10 MUHHUMAJIHU HHUBO 3allTHTE Ha KOjy
MMajy TIpaBO Yy jEIHOM JEMOKpaTCKOM ApymTBY (Buaetu Domenichini
npomus Hmanuje, npecyna ox 15. HoBemOpa 1996. romune, M3zsewmaju
1996- V, ctp. 1800, cras 33).

73.Y Be3u ca nmpeaMmeTHuM ciaydajeM, Cya npumehyje na cy u 4wiaH
19. VcraBa CpbOuje u3 1990. rogune u unan 24. ct. 1. u 2. IloBeme o
JbYJICKUM U MambbUHCKUM MpaBUMa U rpahancKkuM ciao0o7ama, Koju ¢y Ouiu
Ha CHAa3W Yy PEJICBAHTHOM TPEHYTKY, MpeaBulain aa ce HUKO HE MOXKE



MEIIATH y HEYHjy MPENUCKYy y OJCYCTBY onpeheHe Cyacke OUIyKe Y TOM
cmucny (Bugetu ct. 37. u 38. y ropmeMm Tekcry). Ilomro TakBa omimyka
HUKaJa HHje JIOHETa Yy BE3M ca IOJHOCHUOIIEM IPEJCTaBKE, a 3aTBOPCKH
MPOTIMCH HAa CHA3W Cy W CaMH OWJIM HEjaCHU y TOM CMHUCIY (BHIETH cTaB 39.
y TOPEHEM TEKCTY, WI. 65. u 66. moceOHO, Kao U cTaB 42. y TOPHEM TEKCTY),
MIPOM3IIA3H JIa MEIIAake Ha KOje Ce JKalu HUje OWIo ,,y CKIIay ca 3aKOHOM®
y MaTepujaTHOM TPEHYTKY.

74. C 0o03upoM Ha TpeTXOMHU 3akibydak, CyJ He cmarpa na je
HEOIXOJHO Jla C€ YTBPIM Ja JIM Cy TOIITOBAHM OCTAJId 3aXTEBH CTaBa 2.
yjiaHa 8.

75. Cxomano tome, Cyn 3akibyuyje Jia je AOLUIO A0 MoBpe/e uiaHa 8.
Konsenmyje.

II. HABOAHE ITIOBPEJAE YJIAHOBA 3 N 8 KOHBEHIIMJE KAO U
YJIAHA 1. MPOTOKOJIA BPOJ 12 V BE3M CA IIPOTE3OM
ITOAHOCHOLA ITPEACTABKE

76. IlomHocunan HpeacTaBKE C€ JKalIMO LITO Cy CPICKH OpraHu
onbunu ga My OecrutaTHO oBe30Oele MpoTesy, WITO je HhEeMy, HaBOJHO
NPOY3pOKOBaJO pa3He 3apaBcTBeHe mpodieme. Cya je OBy NPHUTYXOY
npocienuo Bnanu npema un. 3. u 8. Konsenuuyje.

77. UlraBumie, mogHOCKIAI] IPEACTABKE CE XKAJIMO TpeMa uiaHy l.
[Tporokona Opoj 12, objacHMBIIM Aa je y CKJIaay ca CPICKUM 3aKOHOM
Mopao na tatu 60% 1ieHe mpoTres3e, IITO 3HAYM Ja u3Mely mera Kao
OUHWTIJIETHO TIIATEKHO HECIOCOOHOT 3aTBOPEHHKA, Ca jeHE CTpaHe, H
CTaHOBHHMKAa Ha cio0oau, ¢ Jpyre CTpaHe, HHje HamlpaB/beHa HUKAKBa
pas3iuKa, YIpKoC YHCHUIIM [1a j€ ’eroBa CUTyallfja BeoMa pa3inyuTa.

78. Bnama je ombammia oBe HaBojae, TBpAchum ma momHOCHIIAIL
MpeACTaBKe HHUje UCLPIEo pa3Ha nomaha mpaBHA CPEACTBA, Ja j€ MPUTYXOy
npema wiany 1. [Iporokoma Opoj 12 moOKpeHyo KacHO W/Win na je
HEKOMITATHOUITHA ratione personae. Y CBaKOM CiIy4ajy, OH j€ H3ryOHO
CTaTyC XpTBE THME IIITO My je poTe3a o0e30eheHa o TpoIIKy ApKaBe.

79. Cyn He cMmaTpa Jia je HEOIXOJIHO J1a C€ pa3MmaTpajy OWiIo Koje
npumente Briane Ha oBe mpuTyx0e MOIITO c€ OHE caja MOTY CMaTpaTH
LpemeHnM y cmuciy wiada 37. craB 1. KonBenmwuje (Bunmertu, Sisojeva u
opyeu npomus Jlemonuje [BB], 6poj 60654/00, craB 96, ECHR 2007-...).

80. C Tum y Besu, Cyn moaceha na, mpema unany 37. craB 1. (0), oH
MOXE ,,... Y OMJIO K0jOj (ha3u MOCTyIKa OMIYYUTH 2 NPEACTaBKY CKHHE ca
CBOT CIIMCKa MpEeAMETa T/ie OKOJHOCTHU JI0BOJIE /10 3aKJbyuKa [Ia ... Je CTBap
pemreHa...” Kako Ou ce yTBpauio Ja Jid ce Ta oapenda MOXe IPUMEHUTH Ha
oBaj cimyyaj, Cym Mopa Ja OArOBOpM Ha JBa THUTama: MPBO, Ja JIK
OKOJJHOCTH Ha KOje Cc€ MOJHOCWJIAIl TNPEACTaBKE IUPEKTHO >KAJIHO jOII
MOCTOj€; U, APYTO, Ja JIK Cy nocieanie Moryhe nmopene Konpenmuje n/umu
[TpoTokona 6poj 12 nHagokuahene (ucto). C TUM Ha yMy M YIPKOC HEKHM



YUEHUYHUM HejacHohama, Cyn mpuMehyje Ja je mogHocuial mpeacTaBKe
OecraTHO o6mo mporesy 25. jyna 2007. rogune. IllTaBumie, He mocToje
Ha3HaKe Jla je OH IocJe Tora UMao HeKe 37paBCTBEHE MpoljeMe y Be3u ca
tuM. He mocroje Hu MEIUIIMHCKY JIOKa3H J1a je TJIaJ0Ba0 WU J1a Ha APYTH
HauWH HHUje OMO y cTamy Ja IpuMa JOBOJbHO XpaHE Ipe HaBEJECHOT
naryma. [lutame koje mokpehe mpuTyxkO0y MOAHOCHOIA TPEACTaBKE Ce,
pemMa ToMe, cajia MOKe CMaTpaTH ,,pelIeHuM y cMHcily uiaHa 37. ctaB 1.
(6). Ocum ToTra, HE TOCTOje MOCCOHM PA3IO3M y BE3W Ca TOMITOBAKBEM
JbYJICKHX TpaBa Kako cy oHa JepuHucaHa KOHBEHIIMjOM KOju OM 3axXTeBallu
na Cyn HacTaBU Ja pa3Marpa OBY MpUTYykOy mpema wiany 37. ctaB 1. in
fine.

81. Ilpema Tome, OBaj A0 TpeACTaBKe Tpebda WCKIBYUYUTH W3
npeaMera.

III. IIPMMEHA YJIAHA 41. KOHBEHIINJE

82. PeneBanTHE 0pe0Oe OBOT WiiaHa riace KaKo CIIC/IH:

Ynan 41.

»Kama Cyx yrBpau mnpekpiiaj KoHBeHIMje WM MPOTOKOJIA Y3 Y, a YHYTPAIIbhe
npaBo Bucoke cTpaHe yropopHHuie y nuTamy oMoryhaBa camMo JEIUMHYHY OJIITETY,
Cyn he, ako je To TOTpeGHO, NPY>KUTH TPABUYHO 3310BOJbEH-E OITeheHo] CTpaHIy.

A. IIltera

83. Ilognocunan npeacraske je Tpaxkuo 1.000 espa (EUR) Ha nme
HEeMaTepujajHe MITeTe KOjy je MpeTpreo 300T MoBpeae HEroBOr mpaBa Ha
MOLITOBAHE MPETHCKE U 3aTPAKUO TapaHIMje Aa ce UCTO Hehe TOHOBUTH.

84. Bnana je ocriopuiia 0Baj 3aXTEB.

85. V okomHoctuma mpeamera, Cyq cMaTtpa ja camo yTBphuBame
noBpeae uwiaHa 8. KoHBeHIMje mpencraBba oaroapajyhe mpaBUYHO
3aJI0BOJHCHE Y BE3U Ca HAKHAJIOM TPAKEHOM y OBOM Jiey (BHIETH, mutatis
mutandis, Campbell u Fell npomus VYjeourwenoe Kpamwescmea, 28. jyu
1984. ronmunue, craB 141, cepuja A O6poj 80; Calogero Diana npomus
Umanuje, 15. noBembap 1996. ronune, craB 44, 3Bemraju o npecygama u
onnykama 1996-V; Salapa npomus Ilomwcke, 6poj 35489/97, ct. 100 — 102.
u 107., 19. nenembap 2002. ronune, u Savenkovas npomue Jlumeanuje,
opoj 871/02, 18. noBemOap 2008. roaune).

b. Tpomkosu



86. Ilognocunar mpencraske je, Takohe, Tpaxuo 1.700 eBpa Ha ume
TpoImKkoBa koje je umao npen Cyzom. OH je moceOHO Tpakno 1.550 eBpa 3a
NpUIpeMy NpeaMeTa ¥ OOMMHE THCaHE IOJHECKE CBOT 3aCTYITHHKA, ILTYC
jomr 150 eBpa 3a cekpeTapcke TPOIIKOBE, YKIbYUyjyhu U IOMTapuHYy .

87. Bmagma je cmarpama Ja 3axTeB NOIHOCHOLIA TPEACTaBKE HUje
MOTKPETUbEH JI0Ka3UMa.

88. Ilpema cynckoj npakcu CyJa, MOZHOCHIALl TIPEICTaBKE MMa TPaBo
Ha HaKHAJly TPOIIKOBA CaMO y OHOj MEpPH y KOjoOj je MOKa3aHo N1a Cy OHHU
3aUCcTa M HEONMXOJHO HAacTalu M Aa Cy, Takohe, ompaBoaHu y MOTIery
u3Hoca (Buaetd, Ha npumep, latridis npomueé [puke (IPaBUUHO
3amoBosbee) [BB], 6poj 31107/96, cras 54, ECHR 2000-X1). 89. 'V
KOHKPETHOM CIIy4ajy, ¢ 003MpOM Ha rope HaBelIeHE KPUTEPHjyMe, Kao 1 Ha
850 eBpa koju cy Beh 10esbeHH MOTHOCHOILY NPE/ICTaBKE y OKBUPY IPaBHE
nomohu Casera EBpone, Cyn on0mja oBaj 3aXTeB y BE3H Ca TPOIIKOBHMA.

B. 3are3na kamara

90. Cyn cmarpa nga je TpuUMEpeHO Ja 3aTe3Ha Kkamarta Oyne
3aCHOBaHA Ha HAJHMXKO] KamaTHO] ctomu EBporicke meHTpanHe OaHke y3
J0JIaTaK O/ TPY MPOIIEHTHA MOCHA.

W3 TUX PA3JIOTA, CY/]I

1. Ilpoenawasa BehMHOM riiacoBa MpPUTYKOy mHpema wiaHy 8.
KonBeHlyje y Be3u ca MeUlameM y MPENUCKYy MOJHOCHOLA
IpEeJCTaBKe JOIMYIITEHOM;

2. Vmephyje jenHOTIACHO J1a je JONUIO JIO TOBpeiae dwiaHa 8.
KoHBeHIIH]je C THM Yy BE3H;

3. Vmephyje tnacoBuma 6 mpema 1 na je mputyx0a y Be3u ca
MPOTE30M MOJHOCHOIIA TIPEJCTaBKE pelIeHa U, MpeMa TOME,
001yyyje Aa je UCKIbYYH U3 TIPEIMETA;

4. Vmephyje jenHornacHo aa caMo yTBphuBame MoBpe/e uiaHa
8. mpeicTaB/ba IOBOJGHO NPAaBUYHO 33/10BOJBCHE 3a CBY
HeMaTepHjajHy IITETYy KOjy je MOJHOCHJIAIl TPE/ICTaBKe
NIPETPIICO;

5. Oobuja jegHOTIIACHO TPEOCTAIM JE0 3aXTeBa MOJHOCHOIA
MIPEACTABKE 3a MPABUYHO 332/10BOJHEHE.



CacraBJbeHO Ha CHITICCKOM M JIOCTaBJbeHO y THcanoj hopmu 19. maja 2009.
rogune, npema [Ipasuny 77 ct. 2. n 3. IlocnoBruka Cyna.

S. Doll¢é F.
TULKENS
Cexpetap

IIpencennux

VY ckmany ca wianom 45. craB 2. KonBenmmje u IlpaBunom 74 cras 2.
[Tocnosuuka Cyna,

y3 OBY IIpecyy npuiaxy ce cieacha mocebHa MUIIIbEHbA!
(a) menuMUYHO carjacHo MUILbewe cyauje Kpeha,

(0) TEeTMMUYHO W3IBOjCHO MUIILJBEH:E CYyIHje 3arpeOeiCKOor.



JEJIMMHNYHO CATJIACHO MUIIJBELE CYAMNIE KPERE

CrnaxkeM ce ca MUTIIUBCHEM J1a TIpaBo TykeHe IpkaBe He 00e30ehyje
OCHOBE Ja ce cMmaTpa Ja OM KpuBHYHA Tyxk0a MOJHOCHOIYYy IpEICTaBKe
Morja omoryhutu onrosapajyhy Hakaany.

Morao 6ux, Takohe, 1a ce CIOXKHM Ca MHUIUJBEHEM — MaKO je OHO
OCEeTJBPUBH]jE TIPUPOJIC — J]a TTAPHUYHH TOCTYIIIM Ka0 TaKBU HE MOpPajy Ja ce
0aBe OCHOBHHM Y3pOKOM IMpo0iieMa, Ka0o M ca MHIUBEHEM Y BE3U ca
noce6HoM xandom Cyny Cp6uje u Lipue [ope.

Moje pe3epBe ce CYHMITHHCKH THYYy TpeTMaHa aJIMUHHUCTPATUBHOT
NPaBHOT CPEACTBa y BE3H ca CIpOBOhemeM 3aTBOpcKuX mpormca. OHe y
OCHOBU MOTHUYY U3 CBOJCTBEHUX 3aXTEBa Hauela CyJCKE JOCIETHOCTH.

Cyacka npocnenHocT cxBaheHa Kao JIOCJIETHOCT Ca COICTBEHOM
CYJICKOM TIPAaKCOM U3 MPOIUIOCTH ,,j€ CYIITHHA MPABOCYTHOT PEe30HOBamba‘
(ITpenmet y Be3m ca 3akonuTomhy yrotpede cuie (Cpouja u Llpra I'opa
npomus beneuje), npecyna on 15. meuemOpa 2004. romuue, M3Bemraju
MCII u3 2004. ronune, 3ajefHAYKA JeKIapanuja moTnpeaceaanka Ranjeva
u cyarja Guillaume, Higgins, Koojimans, Al-Khasawneh, Buergenthal u
Elaraby, cras 3.).

To je moceOHO TauHO 3a oBaj Cyn, umajyhu y Buay Ja y HEroBoj
CYJICKO] JENIaTHOCTH HA4eJ0 CYJICKEe IOCIEeIHOCTH IIOCeIyje HE CaMo
U7eaHO 3HA4YeHE CTaOMIHOCTH M NpeaBUIBMBOCTU HajiexxHoctu Cyna,
Beh ¥ IPaKTHYHO 3HAYCHEC THME IITO, C 003UPOM Ha BEJIMKHU OpOj IpeameTa
noctaBibeHux Cyny, omoryhaBa uCIpaBHO TOCTYyTAmbE.

Y mpeamery Novak npomue Xpsamcke (mnpencraBka 0poj 8883/04,
npecyaa on 14. jyna 2007. ronuse), MOJAHOCHUIIAL PEACTABKE j€ TBPAUO Ja
Cy 3aTBOPCKH OpTaHM OTBapalli HeroBy mpenucky ca Cyaom, dume je
nmoBpeheHo \eroBo npaso yrBpheHno npema uinany 8. KonseHmuje.

Bnana je craBwia nmpumendy na ,,IOAHOCHJIALl TPEACTaBKE HUjE
ucuprneo gomaha mpaBHa CPENCTBA, jep CBOjy MPUTYXOy HHjEe YIYyTHO
noMmahuM opraHuMa, Kao ITO je Yrpasa 3aTBopa y Bapaxauny wiu cynuju
3aJy’KEHOM 3a U3BpIIeHE KazHu'* (cTaB 49. mipecyne).

Cyn je y mpecyau yTBPAHO J1a:

»--. TIOJHOCHJIALl TIPEJCTaBKE HHUjEe YMYTHO MPUTYkOy y Be3u ca
OTBapameM HEroBe MPeNnucKke HUjeAHOM jomaheM opraHy, Mako je mpema
onesbKy 15(2) 3akoHa 0 cripoBOhemY 3aTBOPCKUX Ka3HU MOTAo Jia MOJHECe
TakBy TMPUTYXOy HIM YNpaBHUKY 3arBopa y Bapaxawny, cynuju
HAJUIC)KHOM 3a CIpoBOheme Ka3HWM WM YTpaBu Tor 3aTBopa” (ctaB S1.
Mpecy/ie, Harjacak A0Jar).

W3 oBor moceGHOT MUIUbEH:A CIIEIN 3aKJbYUakK Ja:

»-- Y BE3H Ca OBOM MPUTYXOOM MOJHOCHIIAI] IPEICTaBKE HUjE
ucupneo qomaha mpaBHa cpeacTBa U J1a ce, 300r Tora, oBa MpuTyx0a Mopa
ombamut y ckimagy ca wianoMm 35. cr. 1. u 4. Kouenuuje (ctaB 51.

mpecye).




4. Ilogpa3zymesa ce na Cyn uma oBnamtheme Ja OACTYNH OJ CBOjE
nperxonue oryke, aym Cya oBo ommamheme Tpeba Ja ocTBapyje U3
nobpor pasziora. [IperrnocraBibeHO OBJamheme MPETXOAHE OJIyKEe He
MOCTOjU KaJa Cce TMpeIMEeTH, 3aCHOBAaHM Ha pAa3UYUTHM HadyelnMma,
pas3iuKyjy.

VY Be3u ca oBuMm mnpeametuma — Horvat npomue Xpeamcke W
Cmojanoeuh npomue Cpbuje — u3riaena Jia mocToju CKOpO UCTH UAECHTUTET
pENIeBaHTHUX €JeMeHaTa U YNEEHHYHOT U 3aKOHCKOT OKBHPA.

VY o6a ciryyaja, TOAHOCHOLM MPEeACTaBKE TBPJE Ja j€ BHXOBO MIPABO
Ha TOBEPJAMBOCT 3ajaMueHO Tpema wiany 8. KouBeHmuje moBpeheHo
MOCTYMIMMa 3aTBOPCKUX opraHa. MiHTepHu 3akoHu ob6e Bnane npensubajy,
inter alia, aIMUHUCTPAaTUBHA CPEACTBA 3a 3ALUTUTY PEJEBAHTHOI IpaBa y
BUAY MNpUTYXOe ,,ynpaBHUKY KazHeHOr 3aBoja“ (onespak 103. 3akoHa o
U3BpLIEHY KPUBUYHUX CaHKIMja) WIM ,,IpaBO Ja C€ IOJHECE IHcaHa
IpeJcTaBKa yIpaBHUKY YIIpaBe 3a U3BpLICHE KPUBUUYHUX CaHKLMja“ mpemMa
3akoHnMa CpOuje, 1 npuTyx)0a ynpaBHUKY 3aTBOpa WM YTIPaBU 3aTBOpPA
(omespak 15(2) 3akoHa 0O M3BpIIEHY 3aTBOPCKUX Ka3HM) MpeMa 3aKOHMMa
Xpsarcke. Hu nmognocwinan npencraske HoBak HU nmogHOCHIIAL] IPEICTABKE
CrojanoBuh HUCY yIyTHJIM NPUTYKOY HUjeTHOM rope HaBeIEHOM OpraHy y
BE3M Ca OTBApamhEeM HUXOBHUX MPEIHUCKH.

TauHo je, MehyTHM, 1a OCTOj€ ABE pa3IMKe Y OKOJHOCTHMA OBa JBa
ciydaja.

IIpBo, 3akonm XpBaTcke, Takohe, mnpeasubajy, y 3akoHy o
W3BPILIEHY 3aTBOPCKHUX Ka3HH, MPUTYKOY CyAWjU HAIJICKHOM 32 U3BPILICHE
Ka3HH, MOpe]] MPUTY>K0e yIpaBHUKY 3aTBOpa U YIIPaBU 3aTBOpa, U

[pyro, ,,Biana Huje qocraBuia pelieBaHTHY CYJICKY MPaKCy Koja Ou
nokasaja Aa OuM HEKO OJf aMHUHHCTPATUBHUX CpeJCTaBa Ha KOje ce OHa
OCJIOHHMJIa MOTJIO J1a 00e30e11 MTOAHOCHOILY MIPEICTaBKe aJleKBaTHY HAKHATY
3a HaBOJHY MoBpeAy ™ (ctaB 62. mpecynae), y3 3anaxame 1a je ,,cama Brana
[CpOmje] mpu3Hasia Ja je HABOJHO  MeNIamke MPUCTEKIO W3
aIMUHUCTpATUBHE TIpaKce’ (UCTO).

Wsrnena na HUjeqHa O HABEJCHUX pas3lidka HE YMHU OBa JBa
MpeaAMeTa pa3InuuTUM, IITO je 00jJeKTHBHO HEOoAroBapajyhe nma ce omnpasa
OJICTyName oj ImpecedaHa yTBpheHor y mnpeamery Novak npomug
Xpsamcke.

6.1. Yumenunna na npema 3aKOHMMa XpBaTCKE, OCUM YIPAaBHUKY
3aTBOpa M YTNpaBHU 3aTBOpa MOIAHOCHIIAL] IPEACTaBKe MOXe, Takohe, na ce
o0paTu CyIuju HaJJIC)KHOM 3a M3BpPIICH-¢ Ka3HHU, OBJE j€ UpeJeBaHTHA. Y
npecynu Horvat npomus Xpeamcke, Cyn je aaTepHATUBHO Ha3HAYHO
moryhe aapece Ha Koje je MOAHOCWJIAILl MPEICTaBKE MOTao IOJHETH
npuTy>k0y. To jacHO W HEABOCMUCIICHO 3HAUHU Ja je MPUTYk0a MoJHEeTa Ha
jeoHy OJ Tope HaBEeJEGHUX ajpeca Ha3HAYeHHX Yy craBy S1. mpecyne,
JIEJIOTBOPHO MPABHO CPeaCTBO y cBpXy uiaHa 35. Konsenmwuje. Mu, na cy,
aKo MPUMEHMMO TpeLeAeHTHO oBnamhewme y npecyau Cyna y nmpeaMery



Horvat npomue Xpeamcke Ha OBaj KOHKpPETaH Clly4aj, aJMUHHCTpPATHBHA
CpPEeZCTBa, KaKo je npenBul)eHo 3aKOHOM O U3BPIIEHY KPUBUYHUX CAaHKIIH]ja,
JIeIOTBOPHA TMpaBHa cpesicTBa y cBpXy 4iaHa 35. Konsenmuje.

6.2. Bpenu nanomenyTu aa y npeametry Horvat npomue Xpsamcke
Cyn HHje TpaXKHO JOCTaBJbambE CyJCKe MpaKce Koja Ou mokasana J1a Ou HeKo
aIMUHUCTPATUBHO CpPEICTBO Ha Koje ce Bmama ocioHmna Morio
00e30e1uTH MOJHOCHOLY NpeACTaBKe OJAroBapajyhy HakHaTy 3a HaBOJHY
MOBpEy.

TakaB mpucTyn wu3rjielna NpaBWiIaH y CBeTy J100po yTBpheHor
Hauena y mpakcu Cynma ga ,,IpaBWIO HMCHPIUBEHA JoMahWx NpaBHUX
cpelcTaBa Mopa Jia ce IpuMemyje y3 oapeheHu cTeneH eaacTHYHOCTH U 6e3
nperepaHor Qopmanmsma“ (Azinas npomus Kunpa, mpencraBka Opoj
56679/00, ctaB 38.; Ilhan npomus Typcke, npenctaBka 0poj 22277/93, cras
59.). IlpomycT ma ce AOCTaBH pelieBaHTHA CyJCKa Ipakca, MOoceOHO Kaaa
BUCOKE CTpaHe YTOBOpPHHUIIE Y MUTamwy, kKao XpBarcka u CpOuja, npunanajy
KOHTMHEHTAJTHOM IIPaBHOM CHUCTEMY, TELIKO Ja Ou mMorao, cam 1o cebu, 1a
IpeJcTaB/ba OCHOBY 3a JUCKBaIM(UKaLHU]y oapeheHor mpaBHOT CpeicTBa
Kao nenoTBopHor. Ca Tauke TJeNuIITa MUTamka J1a JIM je oapeeHo mpaBHO
CPEICTBO JEOTBOPHO, MOHEKA]] MO3UBAakhE Ha UCITUTUBABE HA EMITMPH]CKO]
OCHOBH, Kao0 IITO je Ha3HaueHo y uszpeyu Beha Melhynapoasor cyna npasne
y npenmety EJICH, moxxe na Oyze HajupuKiIaIHUjU OATOBOD.

,Ja ou jemHa mehyHapomHa mputyx0a Owia JOMymITeHa, JOBOJBHO
je Ia je cymTHHA MPUTYKOe M3HeTa Mpej HaAlexKHe TpuOyHale U Ja joj ce
TEXMUJIO Y OHO] MEPH Y KOjo] TO JI03BOJbaBa JOKAIHO MPABO U MPOIEaype, a
6e3 ycnexa®. (M3semrraju MCII u3 1989. rongune, ctp. 15 y craBy 42., craB
50., Harmacak J1oaar).

3aucTta, M3riela NpeTepaHo Ja ce oApeheHO MpaBHO CPEINCTBO
TUCKBAIM(UKYje Kao HEIAENOTBOPHO HCKJBYYHMBO Ha OCHOBY (HOpMaiIHO
yTBphEeHUX cTaHAapza y BE3W ca pacHoJesioM TepeTa J0Kas3a, a Ja ce MpHU
TOM 3aHEMapH HEeroBa OWTHA CIIOCOOHOCT Jla Mpy’ka HaKHAIy Yy Be3U ca
HaBOJHHUM IOBpeAaMa.

6.3. Hu nonatHa TBpama BehuHe na je ,,cama Bnama nmpusnana na je
HaBOJHO MEUIamke MPOUCTEKIIO U3 aIMUHHMCTPATUBHE IPaKce™ HE YMHM Ce
ol onnyuyjyhe BaXKHOCTH y OBOM KOHKPETHOM KOHTEKCTY.

[Tpu3Hame je MPBEHCTBEHO M3PaXXEHO Ha alCTpakTaH HAa4dMH, Kao
o/0paHa, a He Kao OKa3uMa MOTKPEIJbEHO U 3BAaHUYHO NPU3HAE.

[TaBumie, 4ak ¥ HOJ HPETHOCTAaBKOM Ja j€ OTBapame IpPErnucKke
Ouna aAMMHUCTpAaTHBHA Ipakca, caMa Ta YMIEHHIIA HHUje Pas3Jior Ja ce
MPUTY>XK0a BUIIIMM aJMUHUCTPATUBHOM CTPYKTypaMa JHCKBaTU(DHKYje Kao
nenotrBopHa. IIpakca HIKMX aJMHUHHUCTPATUBHHUX CTPYKTypa Ja OTBapajy
MPENUCKy j€ JeIHO, MpH 4YeMy je Tpakca, Owio ga je yTBpheHa wumum
OmpaBJaHO MoOryha, BHUIINX CTPYKTypa, Koje HMajy oOBjJamheme Jaa
LIEH3YpHIy TOIITY 3aCHOBaHAa Ha MOCEOHMM IpaBHJIMMa, HEUITO CaCBUM
JpyToO.




[TomTo je yTBpAMO Aa je NpuTy»k0a MoJHOCHOLA MPEICTaBKE y BE3U
ca mpoTe30M, Ha ocHOBY, m3Mmelhy ocranor, [Iporokosna 6poj 12, pemena y
cmucny wiana 37., ctaB 1. (60) Kouenmuje, Cya Buiie HHje OHO Y
mMoryhHOCTH Jja pa3maTpa HOpMaTHBHH moTeHIHjan [Iporokona 6poj 12.

Taj mnoreHuujan je HeorpaHmdyeH. OH oOyxBaTa CKOpO
peBoyIroHapHy MoryhHocT mpuOimmkaBama rpalaHCKUX W TOJTUTHYKHX
npaBa, ca jeflHe CTpaHe, U NPUBPEIHUX, IAPYLITBEHUX U KYJITYpPHHX IpaBa,
ca apyre ctpane. Konauno, oH Moke OMTH KOpHCTaH 3a yTBphHUBame MpaBa
Ha JIOCTOJaHCTBEH XHBOT (divina vitae) ka0 ONWYEHa BEUHOT 1IUJbA Y BE3U
ca CBPXOM H IIPUPOAOM JbYACKOT ITOCTOjamba.

CurypHo je, ¢ TuM y Be3H, na Oyayha nHamgnexxnoct Cyna mopa
00e30equTH CMEpHHIIE O TOME Kako Tpeda pasyMeTh HOPMaTUBHU
notenuujan [Iporokomna 6poj 12.



JEJIMMHWYHO U3/IBOJEHO MUILIJBEBE CYINIE
ZAGREBELSKY

Ja cam rmacao mpoTuB OpHcama MPUTYXOe y BE3U ca IPOTE30M
MOJTHOCHOILIA TIPECTaBKe U3 cienehnx pasiora, KOju ce UCKIbYYHBO OIHOCE
Ha yTuIla] oBe mpecyne Ha mnpakcy Cynma npema unany 37. KoHBeHmwmje.
OcHoBaHOCT TIpUTYkO0e TmMoAHOCWONA TipenctaBke (kojy Behe Huje
NPOTJIACHIO HEJOMYIITEHOM Kao OYHIJICIHO HEOCHOBAaHY) HHM Ha KOjH
HAYMH HUje OWia mpeiMeT MOT JpYyradujer MUILBbEHA, HUIITA BHUILIE HETO
cama mpecyna.

[To MoM MHIIUBEHY TUTaEkE Koje Tokpehe mpuryx0y MmogHOCHOIA
npejcTaBke mpeMa wiany 3. KoHBeHIMje He MOXe Ce CMaTpaTH PEIICHUM.

VY ckmany ca npakcom Cyna, ,,[i] ma Ou ce 3ak/bydmiio Jia je HEKO
MUTaKkE PEIICHO Y cMUCTy wiaHa 37. ctaB 1. (0) u na, mpema ToMe, BUIIIE He
MO0CTOju 00JEKTUBHO OIPABJAKE Ja IMOJTHOCHIIAIL IPEJICTABKE Jajbe HACTABH
ca mpencraBkoM, Cyn cMarpa jJa OH, MPBO, MOpa Pa3MOTPUTH Ja JIH
OKOJTHOCTH Ha KOj€ c€ TIOAHOCHJIAI] PEICTAaBKE JKaIH jOII IOCTOje U, IPYTO,
W Ja U Cy MOCIeaulle eBeHTyaiHe noBpene KoHBeHIMje HAa payyH TUX
OKOJIHOCTH, Takohe, HamokHalhene. OBaj MpHUCTyN oOJpa)kaBa CTPYKTYpY
MaliHepuje Haazopa npema KonBeHuju, koju npeasuha u o0paznoxeme
y Tpecyau Ja JIM Cy YHICHHUIE O KOjUMa je ped KOMIIaTHOWIHE ca
3axteBuMa KouBeHnmje (wiaH 45.), U, aKo HUCY, W 3a TOJEITy MPAaBUIHOT
3aoBoJbema (unaH 41.)* (Bunetu, Pisano npomus Umanuje [BB] (Opucame
ca crrcka), 6poj 36732/97, craB 42, 24. okrobap 2002. ronune).

Cyn je, y jemHOM OpOjy CBOJHX TIpecyla y BE3W ca MPOTCPUBABEM
CTpaHalla MpUXBaTHO, KaKO OU TMPECTa0 PU3UK HHUXOBOT OJICTPAKUBAKA W3
3eMJbe, Nla W3/1aBame (jeqHEe O/ pasHHX BpPCTa) M03BOJA OOpaBKa MOXKe
MpeACTaB/baTh oAroBapajyhu m 10BoJbaH OOJIMK HAKHAJE, 2 TUME U Pa3jior
3a yTBphUBame Ja cy UCIyHheHa 00a rope HaBeJeHa pas3iiora y npeaMeTuma
y Be3W ca wiaHoM §. (Buaetu, melly MHOTMM JpYTHM ayTOPUTETHMA,
Sisojeva u opyeu npomug Jlemonuje [BB], 6poj 60654/00, cras 97, ECHR
2007-..., u Ibrahim Mohamed npomus Xonanouje (Opucame ca CIHUCKA),
opoj 1872/04, crt. 19-24., 10. mapt 2009. romune). Cyn je HCTy Mpakcy
ycBojuo mnpema unany 3. KoHBeHmmje y TmipeaMeTMMa y BeE3H ca
NpoTepUBakbUMa WM €KCTpaJulljamMa Yuje U3BpIICHE BUIlle HUje Moryhe
(Bunetn, Bilasi-Ashri npomus Aycmpuje (omnyka), 6poj 3314/02, ECHR
2002-X; Abraham Lunguli npomus Illeeocke (opamyxa), 6poj 3369/02, 1. jyn
2003. romune; Laleh Mir Isfahani npomueé Xonanouje (onmmyxka), Opoj
31252/03, 31. janyap 2008. ronune, Bari npomug Llleedcke (onnyka), 6poj
56726/00, 5. mapt 2002. rogune,; Hesam Safawi Bayat npomus Xonanouje
(omtyka), 6poj 7233/02, 8. jyn 2003. romune, R. N. npomus Vjeourernoe
Kpamwescmea (onmnyka), 6poj 28242/02, 2. centembap 2003. romune; O
npomus @uncke (ominyka), 6poj 42640/04, 22. maj 2007. rogune; Azzedine



Chelghoum npomue ®panyycke (omtyka), 6poj 54654/00, 10. oxtobap
2000. romune; u Tony Chidobe npomue Umanuje (onmyka), 6poj 30978/04,
9. centembap 2004. rogune). Ouurnenno, Cy[ je yTBpAMO Ja je TO MUTambe
pEeIIeHO y Cly4ajy TIe je T03BoJia 32 OCTaHAaK y 3eMJbH KOHAYHO 0J[00peHa
NMoJHOCHOIy TpencTtaBke (Bunetw, Mostafa Kordoghliazar npomus
Pymynuje (onmyka), 6poj 8776/05, 20. maj 2008. rogune). Y npenmery El
Majjaoui u Stichting Touba Moskee npomueé Xonanouje (ckuname ca
criucka) [BB], 6poj 25525/03, ct. 30 — 34., 20. neuem6bap 2007. roause),
Cyn je momao A0 CIMYHOT 3aKk/bydka Yy BeoMa CHEHU(BHUYHOM CIy4dajy,
MOKpeHyTOM Tipema wiany 9. KonBeHImje, y Be3n ca o0HjameM, a 3aThM,
U3/1aBakb-eM J03BOJIE 32 OOpaBaK M paJHe J03BOJE CTPAHOM UMaMYy.

Cyn, KONMKO ja 3HaM, HUKaJa HHUje YTBPIUO Ja j€ OBO IHTAE
pELICHO y HEKOM MpeaMmery mnpema wiaHy 3. KoHBeHmmje, kKao ITO je
npeaMeTHH ciaydaj. [logHocunman mpencTaBKe je TOKMBEO Ja Cy OpraHH
onbunu a My obe30ezie mpoTe3y Koja My je Tpebana HajMame o1 Gebdpyapa
2004. romune (Buzetu ctaB 13.) mo 26. jyna 2007. roauHe (BUIETH
O6enemky ox 27. jyna 2007. roauHe OJ 3acCTyNHHMKAa MOAHOCHOLA
npezncraBke, beorpaackor meHTpa 3a JpyJcKa mpaBa). Bianga je mpemysena
Mepe Mocje AYror poka OJ TPH TOAMHE M YETHPH Meceua (CKOpO TpH
TOJMHE IOCIIe TIOJHOUICHA MPEJICTaBKe). Y BE3W ca IMOBPEIOM Ha KOjy ce
MOJHOCHIIAI] TIPEJICTABKE JKajdu HHje JOoJesheHa HaKHa/Aa (a jOoIl Mame je
Brnana mpemysena mepe Aa MCIyHH CBOjy MpOIEAypalHy o0aBe3y mpema
ynany 3. KonBenmuje).

He mory na BummM kKako ce Moxe pehn ga je muTame OBOT Cirydaja
PELICHO CaMOM YHE-EHHIIOM J]a C€ €BEHTyaslHa MOBpea WwiaHa 3. KOHAYHO
3aBpIIMIa M BeoMa caMm 3a0puHYyT 300T mpecyne Koja yTBplhyje TakaB
npecenad y npakcu Cyna npema wiany 3. [lltaBuie, cBako MoXke J1ako Aa
CXBaTH EBEHTYaJIHE IOCIENWIE U NMPUMEHE OBOT HOBOT NpeceAaHa, KOju
MOXe J[a ce MPOIINpHU Ha MHOTe TIoBpeae KonBeHmumje, Kao mTo cy 030HJbHE
MOBpe/Ie YiaHa 3. WK 4jaHa 5. UTH.

C my>KHHM THOIITOBAK-EM CyTepHILEM Jla OBa Ipecya He Ou Tpebaio
Jla yCTIOCTaBH npeceaan y npakcu Cyna.
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In the case of Stojanovi¢ v. Serbia,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Francgoise Tulkens, President,
Irencu Cabral Barreto,
Vladimiro Zagrebelsky,
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Andras Sajo,
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Having deliberated in private on 7 April 2009,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 34425/04) against the State
Union of Serbia and Montenegro, lodged with the Court under Article 34 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by, at that time, a citizen of the State Union of
Serbia and Montenegro, Mr Ljubisa Stojanovi¢ (“the applicant”), on
10 August 2004.

2. As of 3 June 2006, following the Montenegrin declaration of
independence, Serbia remained the sole respondent in the proceedings
before the Court.

3. The applicant was represented by the Belgrade Centre for Human
Rights, a human rights organisation based in Serbia. The Government of the
State Union of Serbia and Montenegro and, subsequently, the Government
of Serbia (“the Government’) were represented by their Agent, Mr S. Cari¢.

4. The applicant, a convicted prisoner, complained in particular about
the refusal of the respondent State to provide him with dentures free of
charge, as well as the opening of his correspondence by the prison
authorities.

5. On 6 September 2005 the Court decided to communicate these
complaints to the Government and declared the remainder of the application
inadmissible. Under Article 29 § 3 of the Convention, it was also decided
that the merits of the communicated complaints would be examined together
with their admissibility.



THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1956.
7. The facts of the case, as submitted by the parties, may be summarised
as follows.

A. The applicant's dentures

8. Following his conviction by a court of law, between 20 June 1999 and
28 August 2002, the applicant served his first term in the Ni§ Penitentiary
(Kazneno-poravni zavod u Nisu, hereinafter “the prison”).

9. During this time the prison dentist diagnosed that he had been
suffering from paradontosis (i.e. “shaky teeth and their spontaneous falling
out”). On two separate occasions extractions were carried out and on a third
occasion the applicant complained about facial paresis, which was
determined to be unrelated to his dental problems.

10. After his release, on 17 March 2003 the applicant was apparently
placed in detention on remand, as part of a separate criminal case.

11. Following yet another conviction, on 5 January 2004 the applicant
started serving his second prison term in the Ni§ Penitentiary.

12. On the same date his medical file was opened. Several medical
problems, involving his knees and facial paresis were apparently identified,
but no dental examination appears to have been carried out.

13. On 13 February 2004 the applicant was first examined by the prison
dentist, who confirmed his complete toothlessness (terminalna krezubost).

14. On 5 March 2004 the dentist proposed that the applicant be provided
with dentures.

15. On 4 May 2004 the applicant sent a letter to the Ministry of Health
(Ministarstvo zdravlja), requesting dentures.

16. On 25 June 2004 the said Ministry's inspectorate (Sektor za
zdravstveni nadzor) informed the applicant that convicted persons had to
exercise their rights through the Ministry of Justice (Ministarstvo pravde)
rather than the Ministry of Health.

17. By letter of 21 July 2004 the Health Inspection (Zdravstvena
inspekcija Ministarstva zdravlja - odsek Nis) observed that, in accordance
with Article 4 of the Decision on the Participation of Insured Persons in the
Costs of Health Care (Odluka o uceséu osiguranih lica u troskovima
zdravstvene zastite; see paragraphs 46 and 47 below), blood donors, such as
the applicant, were not exempted from the obligation to cover 60% of the
cost of obtaining dentures (pokretne stomatoloske nadoknade od akrilata.)



18. On 21 October 2004 the applicant was admitted to the prison
hospital, where his loss of appetite was noted, while on 2 December 2004 he
complained of anxiety.

19. On 23 December 2004 the applicant fainted during a head count and
sustained an injury above his left eye.

20. On an unspecified date in 2004 the applicant was informed by the
prison authorities that he had to pay 10,000 dinars (at that time
approximately 110 euros) towards meeting the total cost of his dentures.
The applicant instead proposed that he be allowed to pay this amount in
instalments corresponding to his monthly prison salary.

21. On 1 February 2005 the applicant again fainted and sustained an
injury to his left cheekbone, requiring maxillofacial surgery, which was
performed on 4 February 2005.

22. The applicant alleges that throughout this time he had continued
having problems with his eating. In particular, he could eat no solid foods,
including meat or even fruit. The prison authorities, however, attempted to
alleviate the applicant's plight by providing him with additional soft bread at
each meal.

23. On 7 June 2006 the applicant repeated his request concerning the
payment of his dentures through monthly instalments.

24. On 30 January 2007 the prison governor informed the applicant that
the prison would cover the full costs of his dentures. In so doing, he noted
that the reason for this was humanitarian and that the relevant domestic
legislation imposed no such obligation on the authorities. Lastly, the
governor emphasised that the price of the dentures in prison was, in any
event, 50% less than the normal price since the prisoner's income was itself
below the average monthly salary in Serbia.

25. On 25 June 2007 the applicant was provided with the dentures in
question.

B. The applicant's correspondence

26. As noted above, by letter of 21 July 2004 the Health Inspection
informed the applicant about his health insurance coverage. This letter bore
the prison stamp dated 22 July 2004 and registration number 713/9033.

27. The applicant's letter of 10 August 2004, sent to the Court, also bore
the prison stamp dated 10 August 2004, as well as registration number
24/9684.

28. In its own letter of 21 December 2004, inter alia, the Court's
Registry therefore informed the applicant in Serbian of the said stamp,
assuming that he may not have been aware of it.

29. In his subsequent letter of 11 January 2005, the applicant stated that
all his mail addressed to the Court, as well as to other bodies, had to go
through the prison administration, where it was opened, and alleged that this



was standard practice based on the provisions of the applicable prison
regulations. This letter also bore the prison stamp dated 11 January 2005
and registration number 24/267.

30. In June 2006 the applicant provided the Court with a statement
signed by 78 prisoners confirming, infer alia, that their correspondence had
been routinely opened by the prison authorities.

C. Other relevant facts

31. As of 2002 the applicant had a limited liability company registered
in his name. It would appear, however, that this company never became
operational.

32. By October 2005 the applicant seems to have inherited 25% of a
one-bedroom flat from his mother.

33. On 12 February 2006 and 16 May 2006, respectively, the applicant
apparently sent two separate letters to the prison governor, seeking an
audience.

34. On 26 October 2006 the Ministry of Justice forwarded a complaint
of the applicant to the prison governor for consideration.

35. On 24 November 2006 the Social Care Centre (Centar za socijalni
rad) in Jagodina confirmed, inter alia, that the applicant had been receiving
unemployment benefits between 1 December 1994 and 31 May 1999.

36. Whilst in prison the applicant appears to have received a salary in
the total amount of 19,000 dinars, through monthly instalments. As of July
2006, however, 3,537 dinars remained on his personal prison account as
part a “compulsory savings scheme”.

II. RELEVANT DOMESTIC LAW

A. Charter on Human and Minority Rights and Civic Freedoms of
the State Union of Serbia and Montenegro (Povelja o ljudskim i
manjinskim pravima i gradanskim slobodama drzavne zajednice
Srbija i Crna Gora; published in the Official Gazette of Serbia
and Montenegro - OG SCG - no. 6/03)

37. The relevant provisions of this Charter provided as follows:

Article 2488 1 and 3

“Everyone has the right to respect for his private and family life, his home and his
correspondence.

The confidentiality of letters and other means of communication shall be inviolable.
Exceptions shall be permitted for a limited period of time and only on the basis of a



court decision, if necessary for the purposes of conducting criminal proceedings or the
defence of the country, in a manner prescribed by law.”

B. Constitution of the Republic of Serbia 1990 (Ustav Republike
Srbije; published in the Official Gazette of the Socialist Republic
of Serbia - OG SRS - no. 1/90)

38. The relevant provisions of this Constitution provided as follows:

Article 19

“The confidentiality of letters and other means of communication shall be
inviolable.

Laws may provide that, on the basis of a court decision, ... [this principle] ... may be
departed from, if it is indispensable for the conduct of criminal proceedings or the
defence of the Republic of Serbia.”

Article 30

“Everyone is entitled to the protection of his health.

Children, pregnant women and the elderly shall have the right to health care
financed from public funds, if this right is not secured on some other ground, while
other persons shall enjoy such care under the conditions provided by law.”

Article 40

“Under the obligatory insurance scheme, in accordance with the law, employed
persons ...[enjoy] ... the right to health care and other rights in the event of sickness, ...
pregnancy, childbirth, impairment or loss of the ability to work, unemployment and
old age ..., as well as rights to other forms of social security ...

Social security rights for those citizens who are not covered by the obligatory social
insurance scheme shall be regulated by law.”

C. Enforcement of Criminal Sanctions Act 1997 (Zakon o izvrSenju
krivi¢nih sankcija; published in OG RS nos. 16/97 and 34/01)

39. The relevant provisions of this Act read as follows:

Article6 8§ 1

“Individual decisions concerning the rights and obligations of persons subjected to
criminal sanctions may not be challenged through the judicial review procedure.”

Article 21

“The health care unit [of the penitentiary] shall provide preventive assistance, treat
convicted persons and persons detained on remand, and supervise the hygiene and
quality of the food and water.”



Article 23

“Details concerning the life and work of convicted persons shall be further regulated
in the Prison Rules.

Prison Rules shall be adopted by the Minister of Justice”

Article 56

“Everyone shall respect the dignity of a convicted person.

No one may endanger the physical and mental health of a convicted person.”

Article 61

“Convicted persons shall have the right to nutrition capable of sustaining their good
health and strength ...”

Article 6588 1 and 3

“Convicted persons shall have the right to send written communications to
competent State bodies.

Convicted persons shall receive and send written communications through the
prison authorities.”

Article 66

“Convicted persons shall have an unrestricted right to correspond.”

Article 90 88 1 and 2

“Convicted persons shall enjoy free health care.

Convicted persons who cannot receive adequate medical treatment in the
penitentiary shall be transferred to the prison hospital, a psychiatric ward or another
medical institution.”

Article 103

“Convicted persons shall have the right to complain to the governor [of the
penitentiary] concerning a violation of their rights or other irregularities which they
have suffered.

The governor is obliged to examine such complaints carefully and take a decision.

Convicted persons who do not receive a response to their complaints or are not
satisfied with the decision adopted shall have the right to submit a written application
to the head of the Directorate [for the Enforcement of Institutional Sanctions].

Convicted persons shall have the right to complain to the official authorised to
supervise the operation of the penitentiary, without the prison staff or the officials
appointed to serve in the institution being present.

The substance of the complaint as well as the application shall be confidential.”



40. In addition, according to Articles 346-352, the Directorate for the
Enforcement of Institutional Sanctions (“the Directorate™), as a constituent
part of the Ministry of Justice, had the competence to monitor the
implementation of the relevant legislation concerning the enforcement of
criminal sanctions. The Directorate proceeded ex officio. It could interview
convicted persons without the prison staff being present and ultimately
adopt binding recommendations addressed to respective governors which
the governors themselves could subsequently appeal to the Minister of
Justice. In addition, Article 353 provided, inter alia, that the quality of
health care in prisons had to be monitored by the Ministry of Health.

D. Enforcement of Criminal Sanctions Act 2005 (Zakon o izvrSenju
krivi¢nih sankcija; published in OG RS no. 85/05)

41. This Act entered into force on 1 January 2006, thereby repealing the
Enforcement of Criminal Sanctions Act 1997.

E. Prison Rules 2001 (Pravilnik o ku¢nom redu u zavodima
zatvorenog i strogo zatvorenog tipa; published in OG RS no. 5/01)

42. The relevant provisions of these Rules read as follows:

Article 2388 1 and 2

“Convicted persons shall have an unrestricted right to correspond, in accordance
with the law.

Their mail shall be received and dispatched through the prison authorities.”

F. Prison Rules 2006 (Pravilnik o kuénom redu u kazneno
popravnim zavodima i okruznim zatvorima; published in OG RS
no. 27/06)

43. These Rules entered into force on 8 April 2006, thereby repealing
the Prison Rules 2001.

G. Code of Criminal Procedure (Zakonik o krivicnom postupku;
published in the Official Gazette of the Federal Republic of
Yugoslavia - OG FRY - nos. 70/01 and 68/02, as well as OG RS
no. 58/04, 85/05 and 115/05)

44. Articles 148-153 set out the principles for the treatment of persons
detained on remand (pritvorenici) and do not apply to those serving their
prison sentences.



H. Health Care Insurance Act (Zakon o zdravstvenom osiguranju;
published in OG RS nos. 18/92, 26/93, 53/93, 67/93, 48/94, 25/96,
46/98, 54/99, 29/01, 18/02, 80/02, 84/04 and 45/05.)

45. Article 28 § 1 of this Act provided as follows: “With respect to
certain kinds of health care, it may be provided that insured persons have to
contribute towards the costs ... [incurred,] ... while taking into account that
this contribution must not deter them from making use of their health
coverage.”

I. Decision on the Participation of Insured Persons in the Costs of
Health Care 2001 (Odluka o uce$¢u osiguranih lica u troSkovima
zdravstvene zaStite; published in the OG RS no. 31/01)

46. The relevant provisions of this Decision read as follows:

Article 1

“This decision sets out the modalities and the level of contributions by insured
persons to the costs of health care ..., any exemptions from paying such contributions,
as well as the location and manner of payment.”

Article 3

“A contribution is to be made for ... the production or procurement of prosthetics ...
[as follows:] ...

16. [for] dental prosthetics ...

16.2. removable dental prosthetics ... 60% ... [of the price set by the health insurance
board]”

Article 482

“Blood donors are exempt from paying contributions within a period of 12 months
following each blood donation, except the contribution referred to in [Article 3]
paragraphs 15, 16, 17, 19 and 20 ...”

J. Decision on the Participation of Insured Persons in the Costs of
Health Care 2004 (Odluka o uceséu osiguranih lica u troSkovima
zdravstvene zaStite; published in the OG RS no. 83/04, 118/04,
71/05 and 18/06.)

47. This Decision repealed the above decision in 2004 but the relevant
participation remained the same.



K. Criminal Code 1977 (Krivi¢ni zakon Republike Srbije; published
in OG RS nos. 26/77, 28/77, 43/77, 20/79, 24/84, 39/86, 51/87, 6/89,
42/89, 21/90, 16/90, 49/92, 23/93, 67/93, 47/94, 17/95, 44/98, 10/02,
11/02, 80/02, 39/03 and 67/03.)

48. The relevant provisions of this Code read as follows:

Article 72

“1. Whoever, without authorisation, opens a letter or a telegram or any other closed
communication or item of mail of another person, or in some other way violates their
privacy, or without authorisation, keeps, conceals, destroys or delivers to another a
person's letter, telegram, closed communication or item of mail shall be punished by
imprisonment not exceeding one year.

3. If the offence referred to in paragraph 1 ... of this Article is committed by an
official in the performance of his public duties, that person shall be punished by
imprisonment from six months to five years.”

L. Obligations Act (Zakon o obligacionim odnosima; published in
the Official Gazette of the Socialist Federal Republic of
Yugoslavia - OG SFRY - nos. 29/78, 39/85, 45/89, 57/89 and OG
FRY no. 31/93)

49. Under Articles 199 and 200, inter alia, anyone who has suffered fear
or physical pain or, indeed, mental anguish as a consequence of a breach of
his or her “personal rights” (prava licnosti) or has been subjected to adverse
circumstances seriously affecting health (umanjenje Zivotne aktivnosti) may,
depending on their duration and intensity, sue for financial compensation
before the civil courts and, in addition, request other forms of redress which
may be capable of affording adequate non-pecuniary satisfaction.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION AS
REGARDS THE APPLICANT'S CORRESPONDENCE

50. The applicant complained about the interference with his
correspondence with the Court, as well as with various domestic bodies, by
the prison authorities.

51. The Court considers that this complaint falls to be examined under
Article 8 of the Convention, rather than Article 34, there being no evidence
that the correspondence between the Court and the applicant was unduly



delayed, tampered with, or otherwise “hindered” (see Manoussos v. the
Czech Republic and Germany (dec.), no. 46468/99, 9 July 2002).
52. Article 8, as relevant, provides as follows:

“1. Everyone has the right to respect for his ... correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
... for the prevention of disorder or crime ...”

A. Admissibility

1. Compatibility ratione temporis

53. The Government argued that the applicant's complaint was
incompatible ratione temporis with the provisions of the Convention since
the impugned actions undertaken by the prison authorities were based on
legislation which had itself been adopted prior to the Serbian ratification of
the Convention on 3 March 2004.

54. The applicant contested this argument.

55. The Court notes that the alleged interference with the applicant's
correspondence took place after 3 March 2004 (see paragraphs 26-29
above). Irrespective of the fact that this occurred on the basis of legislation
adopted before that date, the applicant's complaint therefore clearly falls
within the Court's competence ratione temporis (see, among other
authorities, Yagci and Sargin v. Turkey, 8 June 1995, § 40, Series A no.
319-A).

56. In view of the above, the Government's objection must be dismissed.

2. Exhaustion of domestic remedies

(a) Arguments of the parties

57. The Government stated that the applicant had not exhausted all
effective domestic remedies, within the meaning of Article 35 § 1 of the
Convention. In particular, he had failed to:

- file a criminal complaint based on Article 72 of the Criminal Code 1977
(see paragraph 48 above);

- bring a civil claim in accordance with Articles 199 and 200 of the
Obligations Act (see paragraph 49 above) or, indeed, the Convention itself
(in support of the said civil claim, the Government provided the Court with
several judgments whereby the domestic courts had awarded compensation
to plaintiffs, in various contexts and had, in so doing, relied on the
Convention);

- make use of the remedies provided for in the Enforcement of Criminal
Sanctions Act 1997 (see paragraphs 39 and 40 above, Articles 103 and 347
in particular); or



- lodge a specific complaint with the Court of Serbia and Montenegro in
respect of the violations alleged.

58. The applicant explained that none of the above remedies could have
been effective in the particular circumstances of his case.

(b) Relevant principles

59. The Court observes that the rule of exhaustion of domestic remedies
contained in Article 35 § 1 of the Convention requires that normal recourse
should be had by an applicant to remedies which are available and sufficient
to afford redress in respect of the breaches alleged (see, among other
authorities, Akdivar and Others v. Turkey, judgment of 16 September 1996,
Reports of Judgments and Decisions 1996-1V, p. 1210, § 65). The existence
of the remedies in question must be sufficiently certain not only in theory
but in practice, failing which they will lack the requisite accessibility and
effectiveness (ibid.).

60. It recalls that in the area of the exhaustion of domestic remedies
there is a distribution of the burden of proof. It is incumbent on the
Government claiming non-exhaustion to satisfy the Court that the remedy
was an effective one available in theory and practice at the relevant time,
that is to say, that it was accessible, was one which was capable of
providing redress in respect of the applicant's complaints and offered
reasonable prospects of success. However, once this burden has been
satisfied it falls to the applicant to establish that the remedy advanced by the
Government was in fact exhausted or was for some reason inadequate and
ineffective in the particular circumstances of the case or that there existed
special circumstances absolving him or her from the requirement (ibid.,
p. 1211, § 68).

61. The Court has recognised that Article 35 § 1 (formerly Article 26)
must be applied with some degree of flexibility and without excessive
formalism (see, for example, Cardot v. France, judgment of 19 March
1991, Series A no. 200, p. 18, § 34). It has further held that the rule of
exhaustion is neither absolute nor capable of being applied automatically; in
reviewing whether it has been observed it is essential to have regard to the
particular circumstances of each individual case (see, for example, Van
Oosterwijk v. Belgium, judgment of 6 November 1980, Series A no. 40,
p. 18, § 35). This means, amongst other things, that it must take realistic
account not only of the existence of formal remedies in the legal system of
the Contracting Party concerned but also of the general context in which
they operate as well as the personal circumstances of the applicants (see the
Akdivar judgment cited above, p. 1211, § 69).



(c) The Court's assessment in the present case

62. Although recourse to administrative bodies cannot be ruled out as an
effective remedy in respect of complaints concerning the implementation of
prison regulations (see, among other authorities, the Boyle and Rice v. the
United Kingdom judgment of 27 April 1988, Series A no. 131, p. 26, § 65),
the Court considers that the Government have failed to produce relevant
case-law which would demonstrate that any of the administrative remedies
on which they relied could have provided the applicant with adequate
redress for the violation alleged. In addition, the Government themselves
acknowledged that the alleged interference stemmed from an administrative
practice (see paragraph 69 below), which would, in the Court's view,
strongly suggest that the remedies in question were indeed an unlikely
avenue of redress.

63. Secondly, Serbian law does not provide for a possibility to bring a
criminal case against the State itself. A criminal complaint could not
therefore have afforded the applicant with adequate redress (see on this
point exactly Cenbauer v. Croatia (dec.), no. 73786/01, 5 February 2004).

64. Thirdly, even assuming that the applicant could have obtained
compensation by means of a separate civil suit, the Government have failed
to show that a civil claim could have had any impact on the handling of his
correspondence. In other words, whilst civil proceedings might have had an
effect upon the consequences of the violation alleged, there is no evidence
that they could have addressed the root cause thereof (ibid., see also Rodi¢
and Others v. Bosnia and Herzegovina, no. 22893/05, §§ 59 and 60, 27 May
2008).

65. Lastly, the Court recalls that it has already held that a complaint filed
with the Court of Serbia and Montenegro was unavailable until 15 July
2005 and, further, that it had remained ineffective until the very break up of
the State Union of Serbia and Montenegro (see Matijasevi¢ v. Serbia, no.
23037/04, §§ 34-37, ECHR 2006-...). The Court sees no reason to depart
from this finding in the present case.

66. In view of the above, the Government's objection must be dismissed.

3. Conclusion

67. The Court considers that the applicant's complaint is not manifestly
ill-founded within the meaning of Article 35 § 3 of the Convention and
finds no other ground to declare it inadmissible. The complaint must
therefore be declared admissible.



B. Merits

1. Arguments of the parties

68. The Government maintained that there had been no violation of
Article 8 of the Convention. In particular, the system operated as follows: (i)
prisoners would submit their correspondence in two copies; (ii) the second
copy would then be stamped and dated, in response to their own requests,
and returned to them; and (iii) the first copy would be placed in an envelope
and forwarded to the designated address. Prisoner's correspondence was
thus neither opened nor read by the prison authorities.

69. The Government argued that this system was based on Article 65 § 3
of the Enforcement of Criminal Sanctions Act 1997 (see paragraph 39
above), which although perhaps not sufficiently precise could not have been
interpreted to mean that all the correspondence of prisoners automatically
had to be supervised. A possible breach of the Convention was not therefore
a result of the legislator's intent, but rather a consequence of an
administrative practice which had been established before the Convention
had entered into force in respect of Serbia. The Government further
contended that the applicant, in particular, had submitted open letters to the
prison authorities and had not asked to be provided with an envelope.

70. Finally, the Government pointed out that the interference with the
applicant's correspondence was undertaken in order to preserve public
safety and prevent crime and acknowledged that, at the relevant time,
judicial review of this interference was not possible (see paragraph
39 above). However, new prison legislation, in accordance with Council of
Europe standards, had subsequently been enacted (see paragraph 41 above).

71. The applicant argued, in the first place, that he had not requested to
be provided with a stamped copy of his outgoing mail, while he certainly
could not have made such a request in respect of his incoming
correspondence, which was also censored. Secondly, the mere existence of
an obligation to submit opened letters to the prison authorities in all
situations was a clear interference with the prisoners' right to respect for
their correspondence since there was no guarantee that these letters would
not be subjected to some sort of censorship and/or monitoring. Thirdly, the
applicable domestic legislation was overly vague, which is why the said
interference could not have been “in accordance with the law”, as required
by the second paragraph of Article 8. Fourthly, the Government provided no
substantiation as to why their interference with the applicant's
correspondence was indeed necessary in a democratic society. Finally, the
applicant noted that the recently adopted legislation referred to by the
Government had not significantly improved the situation, as it had also
failed to indicate with reasonable clarity the scope of the discretion
conferred on the public authorities.



2. The Court's assessment

72. There being no evidence that the applicant had ever consented to the
practice whereby prisoners were obliged to submit their open letters to the
prison authorities (see paragraph 68 above) and in view of the fact that his
incoming correspondence was also opened and stamped by them (see
paragraph 26 above), the Court considers that there was clearly an
“interference by a public authority” with the exercise of the applicant's right
to respect for his correspondence guaranteed by Article 8 paragraph 1 of the
Convention. Such an interference shall contravene Article 8 unless it is “in
accordance with the law”, pursues one or more of the legitimate aims
referred to in paragraph 2 thereof and furthermore is “necessary in a
democratic society” (see the following judgments: Niedbata v. Poland, no.
27915/95, § 78, 4 July 2000; Silver and Others v. the United Kingdom,
25 March 1983, Series A no. 61, p. 32, § 84; Campbell v. the United
Kingdom, 25 March 1992, Series A no. 233, p. 16, § 34; Calogero Diana v.
Italy, 15 November 1996, Reports 1996-V, p. 1775, § 28; Petra v. Romania,
23 September 1998, Reports 1998-VII, p. 2853, § 36). The expression “in
accordance with the law”, however, does not only require compliance with
domestic law, but also relates to the quality of that law (see Niedbata
v. Poland, cited above, § 79). Domestic law must indicate with reasonable
clarity the scope and manner of exercise of the relevant discretion conferred
on the public authorities so as to ensure to individuals the minimum degree
of protection to which they are entitled in a democratic society (see the
Domenichini v. Italy judgment of 15 November 1996, Reports 1996-V,
p. 1800, § 33).

73. As regards the present case, the Court observes that Article 19 of the
Serbian Constitution 1990 and Article 24 §§ 1 and 3 of the Charter on
Human and Minority Rights and Civic Freedoms, which were in force at the
relevant time, both provided that no one's correspondence could be
interfered with in the absence of a specific court decision to this effect (see
paragraphs 37 and 38 above). Since no such decision was ever issued in
respect of the applicant and the applicable prison rules and regulations were
themselves vague in this regard (see paragraph 39 above, Articles 65 and
66 in particular, as well as paragraph 42 above), it follows that the
interference complained of was not “in accordance with the law” at the
material time.

74. Having regard to the foregoing conclusion, the Court does not
consider it necessary to ascertain whether the other requirements of
paragraph 2 of Article 8 were complied with.

75. Consequently, the Court concludes that there has been a violation of
Article 8 of the Convention.



II. ALLEGED VIOLATIONS OF ARTICLES 3 AND 8 OF THE
CONVENTION AS WELL AS OF ARTICLE 1 OF PROTOCOL NO.
12 IN RESPECT OF THE APPLICANT'S DENTURES

76. The applicant complained about the refusal of the Serbian authorities
to provide him with dentures free of charge, which, in turn, had allegedly
caused him various health problems. The Court communicated this
complaint to the Government under Articles 3 and 8 of the Convention.

77. Furthermore, the applicant subsequently complained under Article 1
of Protocol No. 12, explaining that in accordance with Serbian law he had to
pay 60% of the price of his dentures, which meant that no distinction was
being made between him as an obviously impecunious prisoner, on the one
hand, and the population at large, on the other, despite the fact that his
situation was profoundly different.

78. The Government rejected those allegations, submitting that the
applicant had failed to exhaust various domestic remedies, that his
complaint under Article 1 of Protocol No. 12 was brought out of time and/or
was incompatible ratione personae. In any event, he had lost his victim
status by virtue of the provision of dentures for him at the respondent State's
expense.

79. The Court does not consider it necessary to examine any of the
Government's objections to these complaints since they can now be
considered to have been “resolved” within the meaning of Article 37 § 1 (b)
of the Convention (see Sisojeva and Others v. Latvia [GC], no. 60654/00, §
96, ECHR 2007-...).

80. In this respect, the Court reiterates that, under Article 37 § 1 (b), it
may “... at any stage of the proceedings decide to strike an application out of
its list of cases where the circumstances lead to the conclusion that ... the
matter has been resolved ...” In order to ascertain whether that provision
applies to the present case, the Court must answer two questions: first,
whether the circumstances complained of directly by the applicant still
obtain; and, secondly, whether the effects of a possible violation of the
Convention and/or of Protocol No. 12 have been redressed (ibid.). With this
in mind and despite some factual uncertainties, the Court notes that the
applicant has been provided with dentures free of charge on 25 June 2007.
Moreover, there is no indication that he has suffered any related health
problems thereafter. Nor is there any medical evidence that he had been
starved or otherwise unable to receive sufficient sustenance before the said
date. The matter giving rise to the applicant's complaint can therefore now
be considered to have been “resolved” within the meaning of Article 37 § 1
(b). In addition, there are no particular reasons relating to respect for human
rights as defined in the Convention which would require the Court to
continue its examination of this complaint under Article 37 § 1 in fine.



81. Accordingly, this part of the application should be struck out of the
case.

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION
82. The relevant provisions of this Article read as follows:

Article 41

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

83. The applicant claimed 1,000 euros (EUR) for the non-pecuniary
damage suffered as a result of the violation of the right to respect for his
correspondence and requested guarantees of non-repetition thereof.

84. The Government contested that claim.

85. In the circumstances of the case, the Court considers that the finding
of a violation of Article 8 of the Convention alone constitutes adequate just
satisfaction in respect of the compensation claimed under that head (see,
mutatis mutandis, Campbell and Fell v. the United Kingdom, 28 June 1984,
§ 141, Series A no. 80; Calogero Diana v. Italy, 15 November 1996, § 44,
Reports of Judgments and Decisions 1996-V; Satapa v. Poland, no.
35489/97, §§ 100-102 and 107, 19 December 2002; and Savenkovas v.
Lithuania, no. 871/02, 18 November 2008).

B. Costs and expenses

86. The applicant also claimed EUR 1,700 for the costs and expenses
incurred before the Court. In particular, he sought EUR 1,550 for the
preparation of the case and his representative's extensive written pleadings,
plus another EUR 150 for secretarial expenses, including postage.

87. The Government considered the applicant's claim to be
unsubstantiated.

88. According to the Court's case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and were also
reasonable as to their quantum (see, for example, latridis v. Greece (just
satisfaction) [GC], no. 31107/96, § 54, ECHR 2000-XI).

89. In the present case, regard being had to the above criteria, as well as
the EUR 850 already granted to the applicant under the Council of Europe's
legal aid scheme, the Court rejects this claim for costs.



C. Default interest

90. The Court considers it appropriate that the default interest should be
based on the marginal lending rate of the European Central Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Declares by a majority the complaint under Article 8 of the
Convention concerning the interference with the applicant's correspondence
admissible;

2. Holds unanimously that there has been a violation of Article 8 of the
Convention in this respect;

3. Holds by 6 votes to 1 that the complaint concerning the applicant's
dentures has been resolved and therefore decides to strike it out of the case;

4. Holds unanimously that the finding of a violation of Article 8 in itself
constitutes sufficient just satisfaction for any non-pecuniary damage
sustained by the applicant;

5. Dismisses unanimously the remainder of the applicant's claim for just
satisfaction.

Done in English, and notified in writing on 19 May 2009, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

S. DOLLE F. TULKENS
Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment:

(a) partly concurring opinion of Judge Mr Kreca,

(b) partly dissenting opinion of Judge MR Zagrebelsky.

F.T.
S.D



PARTLY CONCURRING OPINION OF JUDGE KRECA

I agree with the finding that the Respondent's law does not provide
grounds for considering that a criminal complaint could afford the applicant
adequate redress.

I could also go along with the finding — although it is one of a more
delicate nature — that civil proceedings as such do not necessarily address
the root cause of the matter, as well as that regarding a specific complaint
with the Court of Serbia and Montenegro.

My reservations essentially have to do with the treatment of the
administrative remedy concerning the implementation of prison regulations.
They are basically derived from the intrinsic requirements of the principle
of judicial consistency.

Judicial consistency understood as consistency with its own past case-
law “is the essence of judicial reasoning” (Case concerning Legality of Use
of Force (Serbia and Montenegro v. Belgium), judgment of 15 December
2004, ICJ Reports 2004, Joint Declaration of Vice-President Ranjeva and
Judges Guillaume, Higgins, Koojimans, Al-Khasawneh, Buergenthal and
Elaraby, paragraph 3).

This is particularly true of this Court, having in mind that in its judicial
activity the principle of judicial consistency possesses not only the ideal
meaning of stability and predictability of the jurisprudence of the Court, but
also a practical meaning in that, considering the large number of cases
submitted to the Court, it enables proper administration of justice.

In the Novak v. Croatia Case (application no. 8883/04, judgment of 14
June 2007), the applicant alleged that the prison authorities had opened his
correspondence with the Court, thus violating his right established under
Article 8 of the Convention.

The Government objected that “the applicant had failed to exhaust
domestic remedies because he had not addressed this complaint to the
domestic authorities, such as the Varazdin Prison Administration or the
judge responsible for the execution of sentences” (paragraph 49 of the
judgment).

In its judgment the Court found that:

“... the applicant did not address a complaint concerning the opening of
his correspondence with it to any domestic authorities, although under




section 15(2) of the Enforcement of Prison Sentences Act he was able to
lodge such a complaint with either the Varazdin Prison governor, a judge
responsible for the execution of sentences or the Head Office of the Prison
Administration” (paragraph 51 of the judgment; emphasis added).

From this specific finding follows the conclusion that:

“... in respect of this complaint the applicant has not exhausted domestic
remedies and that therefore this complaint must be rejected in accordance
with Article 35, §§ 1 and 4 of the Convention” (paragraph 52 of the
judgment).

4. It goes without saying that the Court has the power to depart from its
previous decision, but the Court should exercise this power with good
reason. Precedential authority of a previous decision is non-existent where
cases, resting on different principles, are distinguishable.

As regards these cases — Horvat v. Croatia and Stojanovic v. Serbia — it
appears that there exists almost complete identity of the relevant elements of
both the factual and the legal framework.

In both cases, the applicants allege that their right to confidentiality
guaranteed under Article 8 of the Convention was violated by the acts of the
prison authorities. The internal laws of both Governments provide for, inter
alia, administrative remedies for the protection of the relevant right in the
form of a complaint “to the governor of the penitentiary” (section 103 of the
Enforcement of Criminal Sanctions Act) or “the right to submit a written
application to the Head of the Directorate for the Enforcement of
Institutional Sanctions” according to the law of Serbia, and a complaint to
the prison governor or the Head Office of the Prison Administration (section
15(2) of the Enforcement of Prison Sentences Act) according to the law of
Croatia. Neither of the applicants Novak and Stojanovi¢ addressed a
complaint to any of the above-mentioned authorities concerning the opening
of their correspondence.

It is true, however, that there are two differences in the circumstances
surrounding these two cases.

Firstly, Croatia's law also provides, in the Enforcement of Prison
Sentences Act, for a complaint to a judge responsible for the execution of
sentences, in addition to a complaint to the prison governor and the Head
Office of the Prison Administration; and



Secondly, “the Government have failed to produce relevant case-law
which would demonstrate that any of the administrative remedies on which
they relied could have provided the applicant with adequate redress for the
violation alleged” (paragraph 62 of the judgment), followed by the
observation that “the Government [of Serbia] themselves acknowledged that
the alleged interference stemmed from an administrative practice” (ibid.).

It appears that neither of the said differences makes these two cases
distinguishable, being objectively inadequate to justify departure from the
precedent established by the Novak v. Croatia case.

6.1. The fact that under Croatia's law, in addition to the governor of the
prison and the Head Office of the Prison Administration the applicant could
also have addressed the judge responsible for the execution of sentences is
irrelevant here. In its Judgment in the Horvat v. Croatia case, the Court
indicated as alternatives the possible addressees with whom the applicant
could have lodged a complaint. This means, clearly and unambiguously,
that a complaint lodged with any of the addressees indicated in paragraph 51
of the judgment is an effective remedy for the purposes of Article 35 of the
Convention. Or, if we apply the precedential authority of the Court's
judgment in the Horvat v. Croatia Case to this particular case, that the
administrative remedies as provided for by the Enforcement of Criminal
Sanctions Act are effective remedies for the purposes of Article 35 of the
Convention.

6.2. It is worth mentioning that in the Horvat v. Croatia case the Court
did not demand the production of relevant case-law demonstrating that any
of the administrative remedies on which the Government relied could have
provided the applicant with adequate redress for the violation alleged.

Such an approach seems a proper one in the light of the well-established
principle in the jurisprudence of the Court that “the rule of exhaustion of
domestic remedies must be applied with some degree of flexibility and
without excessive formalism” (A4zinas v. Cyprus, application no. 56679/00,
§ 38; Ilhan v. Turkey, application no. 22277/93, §59). Failure to produce
relevant case-law, in particular when Contracting Parties are concerned
which, like Croatia and Serbia, belong to the continental system of law,
could hardly, in itself, constitute a basis for disqualifying a particular
remedy as an effective one. From the standpoint of the question whether a
particular remedy is an effective one, sometimes recourse to testing on an
empirical basis, as indicated by the dictum of the Chamber of the
International Court of Justice in the ELSI case, may be the most appropriate
answer:



“for an international claim to be admissible, it is sufficient if the essence
of the claim has been brought before the competent tribunals and pursued as
far as permitted by local law and procedures, and without success”. (ICJ
Reports 1989, p. 15 at p. 42, paragraph 50; emphasis added).

Indeed, it seems exaggerated to disqualify a particular remedy as
effective exclusively on the basis of formalistically established standards
relating to the distribution of the burden of proof while neglecting its
substantive capability of affording redress in respect of the breaches alleged.

6.3. An additional argument of the majority that “the Government
themselves acknowledged that the alleged interference stemmed from an
administrative practice” does not seem to be of decisive importance in this
particular context either.

The acknowledgment was expressed, in the first place, in an abstract
form, as a defence, rather than as a substantiated and formal
acknowledgment.

Moreover, even assuming that opening correspondence was an
administrative practice, that circumstance is not in itself reason for
disqualifying the complaint to higher administrative structures as an
effective one. The practice of lower administrative structures opening
correspondence is one thing, whereas the practice, whether established or
reasonably possible, of higher structures vested with the power to censor
mail based on specific rules is quite another.

Having found that the applicant's complaint concerning the dentures,
based, inter alia, on Protocol No. 12, had been resolved within the meaning
of Article 37, § 1 (b) of the Convention, the Court was no longer in a
position to address the normative potential of Protocol No. 12.

That potential is unfathomable; it encompasses the almost revolutionary
perspective of the convergence of civil and political rights, on the one hand,
and economic, social and cultural rights, on the other. Ultimately, it could
be conducive to the establishment of the right to dignified life (divina vitae)
as the embodiment of the eternal goal relating to the purpose and nature of
human existence.

It is certain, in this connection, that the Court's future jurisprudence must
provide guidelines as to how the normative potential of Protocol No. 12
should be perceived.



PARTLY DISSENTING OPINION OF JUDGE ZAGREBELSKY

I voted against striking out the complaint concerning the applicant's dentures for
the following reasons, which relate solely to the impact of this judgment for the
Court's case-law on Article 37 of the Convention. The merits of the applicant's
complaint (which was not declared inadmissible by the Chamber as manifestly ill-
founded) are in no way the subject-matter of my dissent, any more than of the
judgment itself.

In my view the matter giving rise to the applicant's complaint under Article 3 of the
Convention cannot be considered resolved.

According to the Court's case-law, “[i]n order to conclude that the matter has been
resolved within the meaning of Article 37 § 1 (b) and that there is therefore no longer
any objective justification for the applicant to pursue his application, the Court
considers that it must examine, firstly, whether the circumstances complained of
directly by the applicant still obtain and, secondly, whether the effects of a possible
violation of the Convention on account of those circumstances have also been
redressed. This approach reflects the structure of the Convention's supervisory
machinery, which provides both for a reasoned decision of judgment as to whether the
facts in issue are compatible with the requirements of the Convention (Article 45),
and, if they are not, for the award of just satisfaction (Article 41)” (see Pisano v. Italy
[GC] (striking out), no. 36732/97, § 42, 24 October 2002).

The Court, in a number of its judgments concerning the expulsion of aliens has
accepted that to put an end to the risk of their being removed from the country by way
of the delivery of (one of the various kinds of) residence permits can constitute an
adequate and sufficient form of redress and thus a reason for finding that both of the
above-mentioned conditions are met in cases concerning Article 8 (see, among other
authorities, Sisojeva and Others v. Latvia [GC], no. 60654/00, § 97, ECHR 2007-...,
and Ibrahim Mohamed v. the Netherlands (striking out), no. 1872/04, §§ 19-24, 10
March 2009). The same case-law has been adopted by the Court under Article 3 of the
Convention in cases concerning expulsions or extraditions whose execution was no
longer possible (see Bilasi-Ashri v. Austria (dec.), no. 3314/02, ECHR 2002-X;
Abraham Lunguli v. Sweden (dec.), no. 33692/02, 1 July 2003; Laleh Mir Isfahani v.
the Netherlands (dec.), no. 31252/03, 31 January 2008; Bari v. Sweden (dec.), no.
56726/00, 5 March 2002; Hesam Safawi Bayat v. the Netherlands (dec.), no. 7233/02,
8 July 2003; R.N. v. the United Kingdom (dec.), no. 28242/02, 2 September 2003; O v.
Finland (dec.), no. 42640/04, 22 May 2007; Azzedine Chelghoum v. France (dec.),
no. 54654/00, 10 October 2000; and Tony Chidobe v. Italy (dec.), no. 30978/04, 9
September 2004). Apparently, the Court found that the matter had been resolved in a
case where leave to remain in the country had finally been granted to the applicant
(see Mostafa Kordoghliazar v. Romania (dec.), no. 8776/05, 20 May 2008). In E!/
Majjaoui and Stichting Touba Moskee v. the Netherlands ((striking out) [GC], no.
25525/03, §§ 30-34, 20 December 2007), the Court reached similar findings in a very
specific case, brought under Article 9 of the Convention, concerning the denial and
then the delivery of a residence and work permit to a foreign imam.

The Court, to my knowledge, has never found the matter to have been resolved in a
case under Article 3 of the Convention such as the present one. The applicant suffered



from the refusal of the authorities to provide him with the dentures he needed from at
least February 2004 (see paragraph 13) to 26 June 2007 (see the note of 27 June 2007
from the applicant's representative, the Belgrade Centre for Human Rights). The
Government's action was taken after a long period of three years and four months
(nearly three years after the application had been lodged). No redress has been granted
in respect of the violation complained of (still less have the Government taken action
to fulfil their procedural obligations under Article 3 of the Convention).

I am unable to see how it can be said that the issue of the case has been resolved by
the sole fact that a possible violation of Article 3 has finally ended and I am deeply
worried by a judgment that sets such a precedent in the Court's Article 3 case-law.
Moreover one can easily conceive possible developments and applications of this new
precedent, capable of spreading across a broader range of Convention violations such
as serious violations of Article 3, or of Article 5 and so forth.

I respectfully suggest that this judgment should not establish a precedent in the
Court's case-law.”



