Peny6nuka Cpbuja
BPXOBHU KACALLMOHU CY [,
K33 197/10

28.12.2010. ropguHa
beorpap

Y UME HAPO A

BpxoBHN KacauumoHu cyd, y Behy cacTaB/beHOM ofn cyauvja: baTe LBeTkosBuha, npepcefHunka Behkha, HeBeHke
Baxkuh, AHhenke CtaHkoBuh, Becka KpcTajuha u Jbybuue KHexeBuh-Tomalues, YnaHoBa Beha, ca caBeTHMKOM
BpxoBHOr kacauuoHor cyna MupjaHom lMy3oBuh, Kao 3anmcHUYapeM, y KPpUBUYHOM npeameTy okpusibeHor b.C.,
36or KpmBMYHOr gena HeynnaknBare nopesa No oabuTKy M3 YnaHa 173. ctaB 1. 3aKoHa O MOPECKOM MOCTYNKY n
NMopecKoj aAMUHUCTPaUmju, oasy4yjyhn 0 3aXTeBy 3a 3alUTUTY 3aKOHUTOCTU Penybnunykor jaBHor Ty>xuoua Cpbuje
KT3 6p.628/10 og 17.12.2010. rognHe, NOANrHYTOM NPOTMB NpaBHOCHaXKHe npecyae OnwTnHCKOr cyaa y MupoTy
K 6p. .../08 oa 02.10.2009. roauHe, y cegHuum Beha ofp>aHoj y oACyCcTBY ypeaHo obaBewTeHor Penybnnykor
jaBHOr Ty>xuoua Cpbuje, naHa 28. neuembpa 2010. roouHe, [OHEO je

NPECYLONY

YBAXKABA CE Kao OCHOBaH 3aXxTeB 3a 3alUTUTY 3aKOHUTOCTU Penybnunykor jaBHor Ty>kuoua Cpbuje K13.628/10 o
17.12.2010. roauHe, na ce NMPEMHAYYJE npaBHOCHa)kHa mpecyna OnwTuHCKOr cyda y Mupoty K 6p. .../08 opf
02.10.2009. rogvHe, Tako WTO BpxoBHM KacauMoOHU cyn okpuB/beHoOM B.C. 3a KpuBUYHO [eno HeynnakumBamwe
nope3sa no oabuTky 13 4ynaHa 173. ctaB 1. 3aKoHa O MOPECKOM MOCTYMNKY U NOPEeCcKoj aaAMMHUCTPaLNjK, 3a Koje je
NMPaBHOCHa>XHOM MpecyaoM OrjalleH KPWUBMM, 3ajpr>KaBa Kao MPaBWUIHO M3peYeHy YCJIOBHY OCyAy KOjoM je
yTBpheHa Ka3Ha 3aTBopa Yy Tpajakby 04 LWecT Meceum m oapeheHo Oa ce ucTta Hehe M3BPWNTU YKOAMKO
OKPVBJ/bEHN Y POKY O ABE rOoAMHE MO MPaBHOCHAXXHOCTU Mpecyfe He yYMHU HOBO KPUBUYHO OE€JS10 U U3pedyeHy
mepy 6e3benHocTn - 3abpaHe BpLera cCaMoCTasiHe AeslaTHOCTMW, Mo3uBa, AeNaTHOCTU UM OYXKHOCTU Yy POKY 04
jeoHe roauHe, a okpuB/beHOM W3PWYE HoB4YaHy Ka3Hy y u3Hocy opn 50.000,00 gvHapa KOjy je OKpuBJ/beHWU
obaBesaH ga mnaTtu y poky on 60 maHa O MPaBHOCHAXXHOCTU Mpecyfe, Teé ako He MaaTu HOBYaHy KasHy Yy
ogpeheHoM poky, ncta he butn 3amereHa Ka3HOM 3aTBOpa Tako WTO ke ce cBakmx 3amnoyeTmx 1.000,00 auHapa
HOBYaHe Ka3He padyHaTu Kao jefaH AaH 3aTBopa.

Obpasznoxemwe

OnwTuHckKM cya y MupoTty npecynom K.6p. .../08 o 02.10.2009. rognHe ornacuo je KpusuMm
okpussbeHor b.C. 3a KpuBUYHO [eno HeynnakhumBarbe nopesa no oAbuTky m3 ynaHa 173. ctaB 1. 3akoHa o
MOpecKoM MOCTYMKY U MOPecKoj agMUHUCTPaLNjX, 33 KOje KPUBUYHO AEesi0 MYy je M3peKao YC/IOBHY OCydy Tako
LITO je yTBPAMO Ka3Hy 3aTBOpa y Tpajarby Of LWeCT Meceun n oapeino ga ce oBa KasHa Hehe M3BpLLINTY YKOJINKO
OKPUBJbEHW Y POKY 04 OBe rofMHe Mo NpaBHOCHaXXHOCTW Npecyie He YYNHU HOBO KPUBUYHO AeJI0.

NcTom npecyfomM OKPUBJ/LEHOM je U3pedeHa M HoBYaHa Ka3Ha y nsHocy og 100.000,00 gmnHapa, y3
obaBe3nBare fa je OKpMB/bEHM MAaTU y poKy of 90 AaHa Mo NPaBHOCHAXXHOCTW Mpecyfe, a YKOJMKO HOBYaHa
Ka3Ha He byne nnakeHa y ogpeheHoM poky, ucta ke 6UTKM 3aMerbeHa Ka3HOM 3aTBOpa Tako LWITO ke 3a CBakux
3anoyeTumx 1.000,00 orHapa HoBYaHe Ka3He 6uTK oapeheH jenaH gaH 3aTBopa.

NMpemMa OKpMB/bEHOM je n3pevyeHa mepa 6e36egHOCTM Ha OCHOBY 4naHa 173. ctaB 4. 30MM n NA
3abpaHe BpLlera caoMOCTaliHe AenaTHOCTMW, N031MBa AeNaTHOCTU U AYXKHOCTU Y POKY Of, jeiHe roaunHe.

OkpuB/beHM je obaBe3aH Aa Ha MMe TPOLLKOBa NOCTynNKa naaT nsHoc oa 6.000,00 auHapa, a Ha
vMe naywana usHoc og 2.000,00 auHapa.

Penybnanyku jasHn Ty>kunay Cpbuje, noanrao je 3axTeB 3a 3allTUTY 3aKOHUTOCTU KT3.6p.628/10
on 17.12.2010. roavHe, npoTus npecyne OnwTuHCKOr cyaa y MupoTty K.6p. .../08 op 02.10.2009. roauvHe, 360r
nospepe oapenaba KpMBMYHON NOCTYNKa M3 YiaHa 368. ctaB 1. Tavyka 9. y Be3un 4naHa 382. 3KI1, c npegnorom ga
BpXOBHU KacaLWOoHWM Cyh YBa)KM 3axXTeB U AoHece npecyny KojoMm ke npeuHaunTn npecyny OMWTUHCKOr cyda y
MupoTty K 6p. .../08 o 02.10.2009. rognHe n OKpUBLEHOM M3pehn HOBYaHY Ka3Hy y ckiajy ca oapenbom vnaHa
382. 3KIrl.

BpXxoBHM KacaunoHW Cyph je mocTynuo y cMucay ogpenbe 4naHa 422. ctaB 3. 3aKOHMKA O KPUBUYHOM MOCTYMKY
(3KM) n y cegHuumn Beha, oap)xaHoj y oacycTBy ypeaHo obaBelwwTeHor Penybnundykor jaBHor Tyxxuoua Cpbuje,
pa3MoOTpMO crmce npeamMeTa, 3ajeiHO Ca HaBeeHOM MpPaBHOCHaXXHOM MpecyfoM y Aesly NPpOoTUB Kojer je nogHeT
3axTeB 3a 3alITUTY 3aKOHUTOCTW, MNa je No OoLeHN HaBoha v Npeasiora U3HeTUX Yy 3axXTeBYy, Hallao:

3axTeB 3a 3alTUTY 3aKOHUTOCTN je OCHOBaH.

OcHoBaHO Penybanykin jaBHU Ty>XWnal, y 3axTeBy UCTuMYe Aa je nobujaHoOM NpaBHOCHAX>XHOM MPeCcyaoM Yy4YurbeHa



6uTHa noBpeda oapenaba KPUBUYHOT MOCTYMNKa U3 YnaHa 368. ctaB 1. Tayka 9. y Be3u ynaHa 382. 3KI1, Ha wTeTy
OKpMBJbEHOT, jep je ONWTUHCKKY cyh Y MNMUpoTy Y NOHOB/LEHOM MOCTYMKY, MOC/e YKUHYTE MPBOCTEMNeHe npecyne o4
CTpaHe AgpyrocTteneHor cyfa noBoAom »asbe y KOPUCT OKPUB/bEHOT, NoBpeano npuHumn 3abpanHe reformatio in
peius, NnponncaH oapenbom 4ynaHa 382. 3KI.

HaBepeHa onpenba 4naHa 382. 3Kl nponucyje oa ako je n3jaB/beHa »kasnba caMo y KOPUCT ONTY>XKeHor, npecyna
Ce He CMe U3MEHUTN Ha HEeroBy LITETY Y Noraeay npaBHe KBannuKaLnje KpUBNYHOT Aena U KpUBUYHE CaHKLumje.

Y KOHKpeTHOM chy4ajy, okpusbeHn b.C. je mpecypom OnwTuHCKOr cyna y lMupoTty K.6p. .../05 og 28.05.2008.
roAuvHe orfnalleH KpUBUM 3a KPUBUYHO Aeno HeynnakuBamwe rnopesa no oadbuTky 13 YnaHa 173. ctaB 1. 3akoHa 0
MOPEeCcKOM MOCTYMKY M MOPECKO] agMUHUCTPaLNjK, 3@ KOje KPUBMYHO OE/I0 je OKPUB/BEHOM M3pedveHa YCI0BHa
ocyfa TakKo WTO My je yTBpheHa Ka3Ha 3aTBOpa y Tpajakby O4 LIeCT Meceuun y3 ogpehmBarbe ga ce oBa Ka3Ha
Hehe M3BPLINTM YKOJIMKO OKPUB/BEHW Yy POKY OQf ABE FOAWHE MO MPaBHOCHaXXHOCTWU Mpecyde He Y4YMHU HOBO
KpuBMYHO peno. Takohe, OKpPUB/BEHOM je M3peyeHa M HOBYaHa Ka3Ha y um3Hocy opg 50.000,00 guHapa y3
obaBe3unBare fa je OKpMBIbEHM MNaTW y POKY oA 60 faHa no NpaBHOCHaXXHOCTW nNpecyae, y3 oapehunBare a ako
He MJaTu HOBYaHy Ka3Hy y oapeheHoM poky, ncta he 6UTn 3amMereHa Ka3HOM 3aTBOpa Tako LWTO ke ce CBakux
3anoyeTmx 1.000,00 gnHapa HOBYaHe Ka3He padyHaTu Kao jefaH OaH 3aTBOpa; Kao U mepa besbegHocTn -
3abpaHe BpLIera AY)XHOCTU, Kopuwhera, ynpas/barba U pykoBohera TyhoM MMOBUHOM Yy POKY O, jefHe roanHe
(TavaH Ha3mB Mepe 6e36egHOCTM NponncaH je y YnaHy 173. ctas 4. 30M0M n MA).

MpoTB oBe npecyne anby je msjaBmo camo GpaHWIaL, OKPUBILEHOT, KOjy »Kanby je OkpyxHW cyn y MupoTy
pewereMm Kx 281/08 opn 08.12.2008. roamHe yBa)kKMO, MPBOCTENEHY Mpecyny YKUMHYO W npegMeT BpaTuo
NPBOCTENEHOM CyAY Ha MOHOBHO OLJy4MBaH-E.

Y 0BaKBOj NPOLECHOj CUTYaLMjK, @ Y CMUCAY UUTUpaHe 3akKoHCKe oapenbe ynaHa 382. 3KI1, npBoCcTeneHn cya, Ha
HOBOM rJlaBHOM rpeTpecy, 6uo je Ay>kaH fa Na3u Aa npecyny y MaTepujasHO-MPaBHOM Moraeny He U3MeHu Ha
LUTETY OKPMB/LEHON, KakKo Yy nornefy npaBHe KBaaudpukauuje fena, Tako Uy Aey 0 U3PEYEHOj KPUBUYHO]
CaHKUMjK, jep je ncTa [OOHeTa HaKOH YyKuAara MpBOCTENeHe npecyde Mo »anbwm unsjaB/beHOj Yy KOPUCT
OKPUBJbEHOT .

MebhyTum, OnNWTMHCKKM cyn y [MnpoTy, HacynpoT Tome je, npecynom K 6p. .../08 on 02.10.2009. roauHe
okpusbeHor b.C. ornacmo KpuBuM 3a KPUBUYHO Oeno HeynakuBake rnopesa no oabuTtky m3 YnaHa 173. cTtas 1.
3aKoHa 0 NoOpeckoM MOCTYMNKY W NOPECKOj agMUHNCTPaLNjX, 3@ KOje KPUBUYHO OE/10 MY je n3peKao YCJIOBHY OCyay
Tako WTO je YTBPAMO Ka3Hy 3aTBOpa Yy Tpajakby 04 LeCcT Meceunm y3 oppehuBarbe Oa ce oBa Ka3Ha Hehe
N3BPLUNTU YKOJIMKO OKPUBILEHW Y POKY O[ ABE roAuHEe Mo NpaBHOCHaXXHOCTW MNpecyfie He YYMHU HOBO KPUBMYHO
0eno, a 3aTUM OKPUBJ/BEHOM M3PEKA0 HOBYaHY Ka3Hy Yy m3Hocy on 100.000,00 guHapa y3 obaBe3uBare pfa je
OKpUBJbEHU MJ1IAaTU Y poKy o4 90 faHa No NpaBHOCHAaXXHOCTW Npecye, a ako je y oapeheHoM poKy He naaTu, Ucta
he 6uTn 3amerbeHa Ka3HOM 3aTBOpa Tako WTO ke ce cBakmx 3ano4vyeTtmx 1.000,00 amMHapa padvyHaTu Kao jedaH
0aH 3aTBopa U Mepy 6e3benHocTu - 3abpaHe Bpwerha CaMOCTajiIHE [EeNaTHOCTW, Mo3uBa, AEeNaTHOCTU Wn
OY>XHOCTW Yy POKY Of jedHe roguHe, YnMme je Taj cyh y Aeny O4JlyKe O KPUBUYHOj CaHKUMjKU y nornegy BUCUHE
n3peyeHe HoBYaHe KasHe noBpeano npuHumn 3abpaHe reformatio in peius, nponncaH ogpenbom ynaHa 382. 3KI1,
a TUMe 1 OoHeo npecyny y3 buTHy noBpeny oapenaba KPMBUYHOM MOCTYMNKa M3 4iaHa 368. cTtaB 1. Tayka 9. 3KII.

3aTo je BpXOBHM KacCauMOHW CyA YyBakaBajyhn Kao OCHOBaH 3axXTeB 3a 3alUTUTY 3aKOHUTOCTW MNpPenuHadno
NpaBHOCHa>KHy Mpecyny camo Yy nornefy BUCUHE M3peyeHe HOBYaHe Ka3He, Ma je y3e0 Kao NMpaBUSIHO U3peyeHy
NpaBHOCHa>XXHOM MpecynoM, YC/I0BHY ocyay u Mepy 6e3benHocTu, Te oKpuB/beHOM b.C. 3a KPMBMYHO Aeslo 3a Koje
je ToM npecynom ornalleH KpUBMM M3peKao HoBYaHY Ka3Hy y nsHocy o 50.000,00 avHapa y3 obaBe3uvBare Aa je
naaTn y poky oa 60 gaHa no NpaBHOCHa)XHOCTW Npecyae (kao y npecyam OnwTuHCKOr cyga y MNMupoTy K 6p. .../05
o4 28. maja 2008. roguHe), ¢ TMM WTO he ce HOBYaHa Ka3Ha M3BPLUUTU Yy CMUCAY YiaHa 51. cTaB 2. K3 y cay4ajy
HeMoryhRHOCTK HanfnaTe, Na je Tako OTK/JokeHa buTHa noBpena oapenaba KpPMBMYHOM MOCTYMNKa M3 YiaHa 368.
cTaB 1. Tayka 9. 3KI 1 NOCTYMJ/bEHO Yy CKAaAy ca npaswuoM rnponucaHmMm y 4nany 382. 3KI1.

N3 un3HeTux pasnora, BpxoBHM KacauMoOHM Cyhd je Ha ocCHoBY 4iaHa 30. cTaB 1. 3akoHa o ypehemwy cynoBa
("Cny»x6eHn rnacHuk PC", 6poj 116/2008 opg 22.12.2008. roanHe) 1 4naHa 425. ctaB 1. 3aKOHMKa O KPUBUYHOM
MOCTYMNKY, O4JY4MO Kao y nspeuu npecyne.

3anucHNYap-caBeTHUK MpencenHuk Beha-cynuja

MwpjaHa Ny3oBuh, c.p. baTa LiBeTkoBuh, C.p.



